
 
 

 

This publication is printed on permanent, acid-free paper in compliance with G.S. 125-11.13 
 

 

NORTH CAROLINA 

REGISTER 
 

VOLUME 30   ǒ  ISSUE 12  ǒ  Pages  1264 - 1387 
 

December 15, 2015 

 

 
 I . IN ADDITION  

  Elections, Board of ï Advisory Opinion ............................................................ 1264 ï 1267 

  

 I I . PROPOSED RULES 

  Commerce, Department of 

   Employment Security, Division of .................................................................. 1268 ï 1271 

  Environmental Quality, Department of 

   Environmental Management Commission ...................................................... 1279 ï 1285 

  Health and Human Services, Department of 

   Medical Care Commission .............................................................................. 1271 ï 1279 

  Occupational Licensing Boards and Commissions 

   Employee Assistance Professionals, Board of ................................................ 1285 

   Medical Board................................................................................................. 1285 ï 1289 

   Pharmacy, Board of ........................................................................................ 1289 ï 1292 

   Real Estate Commission ................................................................................. 1292 ï 1296 

   Respiratory Care Board ................................................................................... 1296 

  

 III  TEMPORARY RULES  

  Environmental Quality, Department of 

   Environmental Management Commission ...................................................... 1297 ï 1299 

 

 IV. RULES REVIEW COMMISSION  ................................................................. 1300 ï 1335 

  

 V. CONTESTED CASE DECISIONS 
  Index to ALJ Decisions ...................................................................................... 1336 ï 1342 

  Text of ALJ Decisions 

   14 DHR 08147 ................................................................................................ 1343 ï 1356 

   14 DOJ 08258 ................................................................................................. 1357 ï 1361 

   14 DOJ 09954 ................................................................................................. 1362 ï 1367 

   14 EDC 07610 ................................................................................................ 1368 ï 1381 

   14 EDC 10060 ................................................................................................ 1382 ï 1387 

 

 

 

 



 
 

 

This publication is printed on permanent, acid-free paper in compliance with G.S. 125-11.13 
 

 

 

Contact List for Rulemaking Questions or Concerns 
 

For questions or concerns regarding the Administrative Procedure Act or any of its components, consult with the 

agencies below.  The bolded headings are typical issues which the given agency can address, but are not inclusive. 
 

 

 

Rule Notices, Filings, Register, Deadlines, Copies of Proposed Rules, etc. 
Office of Administrative Hearings 

Rules Division 

1711 New Hope Church Road   (919) 431-3000 

Raleigh, North Carolina 27609   (919) 431-3104 FAX 
 

contact:  Molly Masich, Codifier of Rules  molly.masich@oah.nc.gov  (919) 431-3071 

 Dana Vojtko, Publications Coordinator  dana.vojtko@oah.nc.gov  (919) 431-3075 

 Lindsay Woy, Editorial Assistant  lindsay.woy@oah.nc.gov  (919) 431-3078 

 Kelly Bailey, Editorial Assistant  kelly.bailey@oah.nc.gov  (919) 431-3083 
 
 

Rule Review and Legal Issues 
Rules Review Commission 

1711 New Hope Church Road   (919) 431-3000 

Raleigh, North Carolina 27609   (919) 431-3104 FAX 
 

contact:  Abigail Hammond, Commission Counsel abigail.hammond@oah.nc.gov (919) 431-3076 

  Amber Cronk May, Commission Counsel amber.may@oah.nc.gov  (919) 431-3074 

  Amanda Reeder, Commission Counsel amanda.reeder@oah.nc.gov (919) 431-3079 

  Jason Thomas, Commission Counsel jason.thomas@oah.nc.gov  (919) 431-3081 

  Julie Brincefield, Administrative Assistant julie.brincefield@oah.nc.gov (919) 431-3073 

  Alexander Burgos, Paralegal  alexander.burgos@oah.nc.gov (919) 431-3080 
 

 

Fiscal Notes & Economic Analysis and Governor's Review 
Office of State Budget and Management 

116 West Jones Street    (919) 807-4700 

Raleigh, North Carolina 27603-8005  (919) 733-0640 FAX 

Contact:  Anca Grozav, Economic Analyst  osbmruleanalysis@osbm.nc.gov (919) 807-4740 
 

NC Association of County Commissioners 

215 North Dawson Street    (919) 715-2893 

Raleigh, North Carolina 27603 

contact:  Amy Bason    amy.bason@ncacc.org 
 

NC League of Municipalities   (919) 715-4000 

215 North Dawson Street 

Raleigh, North Carolina 27603 

  contact:  Sarah Collins    scollins@nclm.org 
 

 

Legislative Process Concerning Rule-making 
Joint Legislative Administrative Procedure Oversight Committee 

545 Legislative Office Building 

300 North Salisbury Street    (919) 733-2578 

Raleigh, North Carolina 27611   (919) 715-5460 FAX 
 

contact:  Karen Cochrane-Brown,  Staff Attorney  Karen.cochrane-brown@ncleg.net 

 Jeff Hudson, Staff Attorney  Jeffrey.hudson@ncleg.net 
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EXPLANATION OF THE PUBLICATION SCHEDULE  
 

This Publication Schedule is prepared by the Office of Administrative Hearings as a public service and the computation of time periods are not to be deemed binding or controlling.  

Time is computed according to 26 NCAC 2C .0302 and the Rules of Civil Procedure, Rule 6. 

 

GENERAL  

 

The North Carolina Register shall be published twice 

a month and contains the following information 

submitted for publication by a state agency: 

(1) temporary rules; 

(2) text of proposed rules; 

(3) text of permanent rules approved by the Rules 

Review Commission; 

(4) emergency rules 

(5) Executive Orders of the Governor; 

(6) final decision letters from the U.S. Attorney 

General concerning changes in laws affecting 

voting in a jurisdiction subject of Section 5 of 

the Voting Rights Act of 1965, as required by 

G.S. 120-30.9H; and 

(7) other information the Codifier of Rules 

determines to be helpful to the public. 

 

COMPUTING TIME:  In computing time in the schedule, 

the day of publication of the North Carolina Register 

is not included.  The last day of the period so computed 

is included, unless it is a Saturday, Sunday, or State 

holiday, in which event the period runs until the 

preceding day which is not a Saturday, Sunday, or 

State holiday. 

 

FILING DEADLINES 

 

ISSUE DATE:  The Register is published on the first and 

fifteen of each month if the first or fifteenth of the 

month is not a Saturday, Sunday, or State holiday for 

employees mandated by the State Personnel 

Commission.  If the first or fifteenth of any month is a 

Saturday, Sunday, or a holiday for State employees, 

the North Carolina Register issue for that day will be 

published on the day of that month after the first or 

fifteenth that is not a Saturday, Sunday, or holiday for 

State employees. 

 

LAST DAY FOR FILING:  The last day for filing for any 

issue is 15 days before the issue date excluding 

Saturdays, Sundays, and holidays for State employees. 

 

NOTICE OF TEXT 

 

EARLIEST DATE FOR PUBLIC HEARING: The hearing 

date shall be at least 15 days after the date a notice of 

the hearing is published. 

 
END OF REQUIRED COMMENT PERIOD  

An agency shall accept comments on the text of a 

proposed rule for at least 60 days after the text is 

published or until the date of any public hearings held 

on the proposed rule, whichever is longer. 

 
DEADLINE TO SUBMIT TO THE RULES REVIEW 

COMMISSION:  The Commission shall review a rule 

submitted to it on or before the twentieth of a month 

by the last day of the next month. 

 
FIRST LEGISLATIVE DAY OF THE NEXT REGULAR 

SESSION OF THE GENERAL ASSEMBLY:  This date is the 

first legislative day of the next regular session of the 

General Assembly following approval of the rule by 

the Rules Review Commission.  See G.S. 150B-21.3, 

Effective date of rul
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NOTICE OF RULE MAKING PROCEEDINGS AND PUBLIC HEARING  
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Note from the Codifier: The notices published in this Section of the NC Register include the text of proposed rules.  The agency 

must accept comments on the proposed rule(s) for at least 60 days from the publication date, or until the public hearing, or a later 

date if specified in the notice by the agency. If the agency adopts a rule that differs substantially from a prior published notice, 

the agency must publish the text of the proposed different rule and accept comment on the proposed different rule for 60 days. 

Statutory reference:  G.S. 150B-21.2. 

 

TITLE 04 ï DEPARTMENT OF COMMER CE 

 

Notice is hereby given in accordance with G.S. 150B-21.2 that the 

North Carolina Department of Commerce, Division of 

Employment Security intends to adopt the rule cited as 04 NCAC 

24D .0404 and amend the rules cited as 04 NCAC 24A .0104; 24B 

.0601 and .0602. 

 

Li nk to agency website pursuant to G.S. 150B-19.1(c): 

www.ncesc.com (Legal Tab) 

 

Proposed Effective Date: April 1, 2016 

 

Public Hearing: 

Date: January 20, 2016 

Time: 10:30 a.m. ï 12:30 p.m. 

Location: DES Main Campus, 700 Wade Avenue, Raleigh, NC 

27605 (Room GB111, Daniels Bldg.) 

 

Reason for Proposed Action:  DES became subject to G.S. 150B, 

pursuant to G.S. 95-4(d) and Section 1, Session Law 2011-401 

(Senate Bill 532).  The intent of the Act was to reform the 

Employment Security Laws of North Carolina, including making 

DES subject to Rule Making under Article 2A of Chapter 150B of 

the North Carolina General Statutes.  The changes were intended 

to improve transparency in the State's administration of the UI 

program.  The Act requires the NC Dept of Commerce to adopt 

rules to ensure that the administration of the UI program and 

federal law provisions are properly implemented.  Four new 

permanent rules/amendments are proposed for adoption to clarify 

and improve upon existing processes within DES.  Specifically, 

this includes: reimbursing employer clarification and changes to 

overpayment determination appeals processes. 

 

Comments may be submitted to:  Jeremy L. Ray, Rule-making 

Coordinator/Staff Attorney, N.C. Dept. of Commerce, DES, P.O. 

Box 25903, Raleigh, NC 27611, phone (919) 707-1033, fax (919) 

733-8745, email Jeremy.ray@nccommerce.com 

 

Comment period ends: February 15, 2016 

 

Procedure for Subjecting a Proposed Rule to Legislative 

Review: If an objection is not resolved prior to the adoption of the 

rule, a person may also submit written objections to the Rules 

Review Commission after the adoption of the Rule. If the Rules 

Review Commission receives written and signed objections after 

the adoption of the Rule in accordance with G.S. 150B-21.3(b2) 

from 10 or more persons clearly requesting review by the 

legislature and the Rules Review Commission approves the rule, 

the rule will become effective as provided in G.S. 150B-21.3(b1). 

The Commission will receive written objections until 5:00 p.m. 

on the day following the day the Commission approves the rule. 

The Commission will receive those objections by mail, delivery 

service, hand delivery, or facsimile transmission. If you have any 

further questions concerning the submission of objections to the 

Commission, please call a Commission staff attorney at 919-431-

3000. 

 

Fiscal impact (check all that apply). 

 State funds affected 

 Environmental permitting of DOT affected 

 Analysis submitted to Board of Transportation 

 Local funds affected 

 Substantial economic impact (Ó$1,000,000) 

 Approved by OSBM 

 No fiscal note required by G.S. 150B-21.4 

 

CHAPTER 24 - DIVISION OF EMPLOYME NT SECURITY  

 

SUBCHAPTER 24A ï GENERAL  

 

SECTION .0100 ï GENERAL  

 

04 NCAC 24A .0104 ADDRESSES FOR FILING  

CLAIMS, APPEALS, EXC EPTIONS, REQUESTS OR  

PROTESTS 

(a)  Claimants shall file a claim for unemployment insurance 

benefits by internet on DES's website, or by telephone. 

(1) The telephone number for filing a new initial 

claim is (877) 841-9617. 

(2) Claimants with a social security number ending 

in an odd number shall file weekly 

certifications on Monday and Wednesday 

through Saturday by dialing (888) 372-3453. 

(3) Claimants with a social security number ending 

in an even number shall file weekly 

certifications on Tuesday through Saturday by 

dialing (888) 372-3453. 

(b)  Appeals from a Determination by Adjudicator shall be filed 

with the Appeals Section by mail, facsimile, or email. 

(1) The mailing address is Post Office Box 25903, 

Raleigh, North Carolina 27611. 

(2) The facsimile number is (919) 733-1228. 

(3) The email address is 

des.public.appeals@nccommerce.com. 

(4) Any questions regarding the contents of a 

Determination by Adjudicator shall be directed 

to the Adjudication Unit by telephone to (919) 

707-1410, facsimile at (919) 733-1127, or email 

at des.ui.customerservice@nccommerce.com. 
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(c)  Appeals of a Non-Fraud Overpayment Determination (other 

than as provided in 04 NCAC 24B .0601(c)) shall be filed with 

the Benefits Integrity Unit by mail or facsimile. 

(1) The mailing address is Post Office Box 25903, 

Raleigh, North Carolina 27611. 

(2) The facsimile number is (919) 733-1369. 

(3) Any questions regarding the contents of a Non-

Fraud Overpayment Determination shall be 

directed to the Benefits Integrity Unit by 

telephone to (919) 707-1338, facsimile at (919) 

733-1369, or email at 

des.ui.bpc@nccommerce.com 

(d)  Appeals of a Fraud Overpayment Determination (other than 

as provided in 04 NCAC 24B .0601(c)) shall be filed with the 

Benefits Integrity Unit by mail, or facsimile. 

(1) The mailing address is Post Office Box 25903, 

Raleigh, North Carolina 27611. 

(2) The facsimile number is (919) 733-1369. 

(3) Any questions regarding the contents of a Fraud 

Overpayment Determination shall be directed 

to the Benefits Integrity Unit by telephone to 

(919) 707-1338, facsimile at (919) 733-1369, or 

email at des.ui.bpc@nccommerce.com. 

(e)  Appeals of a Monetary Determination shall be filed with the 

Monetary Revision Unit by mail, facsimile, or email. 

(1) The mailing address is Post Office Box 25903, 

Raleigh, North Carolina 27611. 

(2) The facsimile number is (919) 715-3983. 

(3) The email address is 

des.ui.customerservice@nccommerce.com. 

(4) Any questions regarding the contents of a 

Monetary Determination shall be directed to the 

Monetary Revision Unit by telephone to (919) 

707-1257, facsimile at (919) 715-3983, or email 

at des.ui.customerservice@nccommerce.com. 

(f)  Appeals of a Wage Transcript and Monetary Determination 

shall be filed with the Monetary Revision Unit by mail or 

facsimile. 

(1) The mailing address is Post Office Box 25903, 

Raleigh, North Carolina 27611. 

(2) The facsimile number is (919) 715-3983. 

(3) Any questions regarding the contents of a Wage 

Transcript and Monetary Determination shall 

be directed to the Monetary Revision Unit by 

telephone to (919) 707-1257, facsimile at (919) 

715-3983, or email at 

des.ui.customerservice@nccommerce.com. 

(g)  Petitions for Waiver of Overpayment shall be filed with the 

Benefits Integrity Unit by mail, or facsimile. 

(1) The mailing address is Post Office Box 25903, 

Raleigh, North Carolina 27611. 

(2) The facsimile number is (919) 733-1369. 

(3) Any questions regarding the contents of an 

overpayment determination shall be directed to 

the Benefit Payment Control Unit by telephone 

to (919) 707-1338, facsimile at (919) 733-1369 

or email at des.ui.bpc@nccommerce.com. 

(h)  Claimant appeals of a North Carolina Department of Revenue 

(NCDOR) Offset Letter shall be filed with the Benefits Integrity 

Unit by mail, or facsimile. 

(1) The mailing address is Post Office Box 25903, 

Raleigh, North Carolina 27611. 

(2) The facsimile number is (919) 733-1369. 

(3) Any questions regarding the contents of a North 

Carolina Department of Revenue Offset Letter 

shall be directed to the Benefits Integrity Unit 

by telephone to (919) 707-1338, facsimile at 

(919) 733-1369, or email at 

des.ui.bpc@nccommerce.com. 

(i)  Employer appeals of a North Carolina Department of Revenue 

Offset Letter for outstanding tax debts shall be filed with and Tax 

Administration Section by mail, facsimile, or email. 

(1) The mailing address is Post Office Box 26504, 

Raleigh, NC 27611. 

(2) The facsimile number is (919) 733-1255. 

(3) The email address is 

des.tax.customerservice@nccommerce.com. 

(4) Any questions regarding the contents of a 

NCDOR Offset letter for outstanding tax debts 

shall be directed to the Tax Administration 

Section by telephone to (919) 707-1150, 

facsimile at (919) 733-1255, or email at 

des.tax.customerservice@nccommerce.com. 

(j)  Claimant Requests for Reevaluation under the Treasury Offset 

Program (TOP) shall be filed with the Benefit Integrity Unit of 

mail or facsimile. 

(1) The mailing address is Post Office Box 25903, 

Raleigh, North Carolina 27611. 

(2) The facsimile number is (919) 715-3983. 

(3) Any questions regarding TOP shall be directed 

to a Recovery Specialist by telephone to (919) 

707-1338, or email at 

des.ui.bpc@nccommerce.com. 

(k)  Employer requests shall be filed with Employer Call Center 

(ECC) by mail, telephone, facsimile, or email. 

(1) The mailing address is Post Office Box 25903, 

Raleigh, North Carolina 27611. 

(2) The phone number is (919) 707-1150. 

(3) The facsimile number is (919) 715-0780. 

(4) The email address is 

des.tax.customerservice@nccommerce.com. 

(l)  Appeals from an Appeals Decision shall be filed with the 

Board of Review by mail, facsimile, or email. 

(1) The mailing address is Post Office Box 28263, 

Raleigh, North Carolina 27611. 

(2) The facsimile number is (919) 733-0690. 

(3) The email address is 

des.ha.appeals@nccommerce.com. 

(m)  Requests for Post-Decision Relief or Reconsideration shall 

be filed with the Board of Review by mail, facsimile, or email.  

(1) The mailing address is Post Office Box 28263, 

Raleigh, North Carolina 27611. 

(2) The facsimile number is (919) 715-7193. 

(3) The email address is BOR@nccommerce.com. 
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(n)  Protests or appeals of a Tax Liability Determination shall be 

filed with the Tax Administration Section by mail, facsimile, or 

email. 

(1) The mailing address is Post Office Box 26504, 

Raleigh, NC 27611. 

(2) The facsimile number is (919) 733-1255. 

(3) The email address is 

des.tax.customerservice@nccommerce.com. 

(o)  Protests or appeals of a Tax Rate Assignment shall be filed 

with the Tax Administration Section by mail, facsimile, or email. 

(1) The mailing address is Post Office Box 26504, 

Raleigh, NC 27611. 

(2) The facsimile number is (919) 733-1255. 

(3) The email address is 

des.tax.customerservice@nccommerce.com. 

(p)  Protests or appeals of Audit Results shall be filed with the Tax 

Administration Section by mail, facsimile, or email. 

(1) The mailing address is Post Office Box 26504, 

Raleigh, NC 27611. 

(2) The facsimile number is (919) 733-1255. 

(3) The email address is 

des.tax.customerservice@nccommerce.com. 

(q)  Protests or appeals of Tax Assessments shall be filed with the 

Tax Administration Section by mail, facsimile, or email. 

(1) The mailing address is Post Office Box 26504, 

Raleigh, NC 27611. 

(2) The facsimile number is (919) 733-1255. 

(3) The email address is 

des.tax.customerservice@nccommerce.com. 

(r)  Exceptions to a Tax Opinion shall be filed with the Board of 

Review by mail, facsimile or email. 

(1) The mailing address is Post Office Box 28263, 

Raleigh, North Carolina 27611. 

(2) The facsimile number is (919) 715-7193. 

(3) The email address is BOR@nccommerce.com. 

(s)  Protests or appeals of benefit charges to an employer's 

account, or requests for non-charging shall be filed with the 

Employer Benefit Charges/Benefit Charges Unit by mail or 

facsimile. 

(1) The mailing address is Post Office Box 25903, 

Raleigh, North Carolina 27611-5903.  

(2) The facsimile number is (919) 733-1126. 

(3) All questions regarding non-charging shall be 

directed to the Employer Benefit 

Charges/Benefit Charges Unit at (919) 707-

1279. 

(t)  Protests or appeals of a Denial of Seasonal Assignment shall 

be filed with the Tax Administration Section by mail, facsimile, 

or email. 

(1) The mailing address is Post Office Box 26504, 

Raleigh, NC 27611. 

(2) The facsimile number is (919) 733-1255. 

(3) The email address is 

des.tax.customerservice@nccommerce.com. 

(u)  Transmittal of interstate work search records and photo 

identification shall be filed with the Interstate Unit by mail, or 

facsimile. 

(1) The Mailing Address is Post Office Box 27967, 

Raleigh, North Carolina 27611. 

(2) The facsimile number is (919) 733-1370. 

(3) All questions regarding interstate work search 

requirements shall be directed to the Interstate 

Unit at (919) 707-1237. 

 

Authority G.S. 96-4; 96-14.1. 

 

SUBCHAPTER 24B - BENEFITS 

 

SECTION .0600 ï UNEMPLOYMENT INSURAN CE 

BENEFIT OVERPAYMENTS  

 

04 NCAC 24B .0601 NOTICE REQUIREMENT  FOR  

OVERPAYMENT  

A determination finding an overpayment of unemployment 

insurance benefits to a claimant shall contain: 

(1) the date the determination was mailed to the 

claimant; 

(2) reasons for the overpayment; 

(3) the statutory authority under G.S. 96-18(g)(3) 

for seeking repayment of the overpayment;  

(4) notice that the claimant may protest the 

overpayment determination and instructions on 

how to protest the overpayment determination 

as provided in 04 NCAC 24A .0104(c); and 

(5) notice that the claimant may file a request 

petition for waiver of the overpayment in the 

same manner as prescribed under Item (4) of 

this Rule. provided in 04 NCAC 24A .0104(g). 

(6) notice that the determination becomes final 

within 30 days from the date of mailing, unless: 

(a) the claimant appeals the determination 

as provided in 04 NCAC 24A .0104(c) 

or (d), as applicable; or  

(b) if the overpayment is created by an 

Appeals Decision or a Higher Appeals 

Decision that reverses an initial 

determination finding that the 

claimant was entitled to payment of 

unemployment insurance benefits (or 

otherwise disqualifying a previously-

eligible claimant from receiving 

unemployment insurance benefits), 

the claimant shall be instructed that 

only the Appeals Decision or Higher 

Appeals Decision resulting in the 

overpayment (and not the related 

overpayment determination) shall be 

appealable, and that the same appeals 

decision provisions of 04 NCAC 24C 

.0212 shall apply to all such appeals. 

 

Authority G.S. 96-4; 96-18. 

 

04 NCAC 24B .0602 BILL FOR REPAYMENT O F  

OVERPAYMENT  

(a)  If a claimant does not protest an overpayment determination 

within 30 days, 30 days from the date of mailing, the 

determination of overpayment shall become final.  DES shall mail 
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a bill to the claimant for the amount of the overpayment owed 

after a final determination or decision. 

(b)  The first bill shall contain: 

(1) the total amount of the overpayment; and 

(2) notice that repayment of an overpayment 

determined to be fraudulent shall not be waived. 

(c)  If an overpayment determination is created by an Appeals 

Decision or an Higher Appeals Decision that reverses an initial 

determination finding that the claimant was entitled to payment of 

unemployment insurance benefits (or otherwise disqualifying a 

previously-eligible claimant from receiving unemployment 

insurance benefits), the claimant may only appeal the Appeals 

Decision or Higher Appeals Decision resulting in the 

overpayment (and not the related overpayment determination) to 

the Board of the Review. 

 

Authority G.S. 96-4; 96-18. 

 

SUBCHAPTER 24D - TAX ADMINISTRATION  

 

SECTION .0400 - VOLUNTARY ELECTION A ND 

PAYMENTS 

 

04 NCAC 24D .0404 NONCHARGING FOR  

REIMBURSING EMPLOYER S 

(a)  "Benefits paid through error," within the meaning of that 

phrase under G.S. 96-9.6(d), shall include only those benefits paid 

to an individual: 

(1) due to clerical, computer, or other similar error 

on the part of DES; 

(2) when the individual was never employed by the 

reimbursing employer; 

(3) when the individual remains employed by the 

reimbursing employer and benefits should not 

have been paid; 

(4) when there is error in payment of a claim where 

the individual was in service with a subsequent 

employer; 

(5) due to fraud; 

(6) when benefit charges have been assessed 

against an incorrect employer account; or 

(7) as a result of a DES decision which was 

ultimately reversed upon final adjudication. 

(b)  If a reimbursing employer has a deficit in its account as 

calculated pursuant to G.S. 96-9.6(e), then all benefits paid must 

be charged to the employer's account, notwithstanding whether 

the benefits were paid in error. 

(c)  Notwithstanding any other provision of law or rule, 

reimbursing employers are subject to the provisions of G.S. 96-

11.4 and 04 NCAC 24D .0300. 

 

Authority G.S. 96-4; 96-9.6. 

 

 

TITLE 10A ï DEPARTMENT OF HEALTH  AND HUMAN 

SERVICES 

 

Notice is hereby given in accordance with G.S. 150B-

21.3A(c)(2)g. that the NC Medical Care Commission intends to 

readopt with substantive changes the rules cited as 10A NCAC 

13D .2001, .2402, .2503, and .3201 and readopt without 

substantive changes the rules cited as 10A NCAC 13D .2210 and 

.2303. 

 

Pursuant to G.S. 150B-21.2(c)(1), the text of the rule(s) proposed 

for readoption without substantive changes are not required to be 

published.  The text of the rules are available on the OAH website:  

http://reports.oah.nc.us/ncac.asp. 

 

Link to agency website pursuant to G.S. 150B-19.1(c): 

http://www2.ncdhhs.gov/dhsr/ruleactions.html 

 

Proposed Effective Date: July 1, 2016 

 

Public Hearing: 

Date: February 2, 2016 

Time: 10:00 a.m. 

Location: Dorothea Dix Campus, Wright Building, Room 131, 

1201 Umstead Drive, Raleigh, NC 27603 

 

Reason for Proposed Action: Pursuant of G.S. 150B-21.3A, 

Periodic Review and Expiration of Existing Rules, all rules are 

reviewed at least every 10 years or they shall expire.  As a result 

of the periodic review of Subchapter 10A NCAC 13D, The Rules 

for the Licensing of Nursing Homes, six rules were determined as 

"Necessary With Substantive Public Interest," thus necessitating 

readoption.  With input from stakeholders, substantial revisions 

have been made to Rule .2001 (Definitions) and Rule .3201 

(Required Spaces) by updating these rules to contemporary 

standards and terminology.  One of the several technical changes 

made in Rule .2210 was based on a comment received during the 

public comment period during the periodic review process.  

Revisions have been made to Rules .2303, .2402 and .2503 for the 

purpose of clarification of these rules. 

 

Comments may be submitted to:  Nadine Pfeiffer, 2701 Mail 

Service Center, Raleigh, NC 27699-2700, email 

DHSR.RulesCoordinator@dhhs.nc.gov 

 

Comment period ends: February 15, 2016 

 

Procedure for Subjecting a Proposed Rule to Legislative 

Review: If an objection is not resolved prior to the adoption of the 

rule, a person may also submit written objections to the Rules 

Review Commission after the adoption of the Rule. If the Rules 

Review Commission receives written and signed objections after 

the adoption of the Rule in accordance with G.S. 150B-21.3(b2) 

from 10 or more persons clearly requesting review by the 

legislature and the Rules Review Commission approves the rule, 

the rule will become effective as provided in G.S. 150B-21.3(b1). 

The Commission will receive written objections until 5:00 p.m. 

on the day following the day the Commission approves the rule. 

The Commission will receive those objections by mail, delivery 

service, hand delivery, or facsimile transmission. If you have any 

further questions concerning the submission of objections to the 

Commission, please call a Commission staff attorney at 919-431-

3000. 
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Fiscal impact (check all that apply). 

 State funds affected 

 Environmental permitting of DOT affected 

 Analysis submitted to Board of Transportation 

 Local funds affected 

 Substantial economic impact (Ó$1,000,000) 

 Approved by OSBM 

 No fiscal note required by G.S. 150B-21.4 

 No fiscal note required by G.S. 150B-21.3A(d)(2) 

 

CHAPTER 13 ï NC MEDICAL CARE COMM ISSION 

 

SUBCHAPTER 13D ï RULES FOR THE LICENS ING OF 

NURSING HOMES 

 

SECTION .2000 - GENERAL INFORMATION  

 

10A NCAC 13D .2001 DEFINITIONS  

The following definitions will apply throughout this Subchapter: 

(1) "Abuse" means the willful infliction of injury, 

unreasonable confinement, intimidation or 

punishment with resulting physical harm, pain 

or mental anguish. 

(2) "Accident" means an unplanned or unwanted 

event resulting in the injury or wounding, no 

matter how slight, of a patient or other 

individual. 

(3) "Accredited medical record technician" means 

a person trained in record maintenance and 

preservation, and accredited by the American 

Health Information Management Association. 

(3) "Addition" means an extension or increase in 

floor area or height of a building. 

(4) "Adequate" means, when applied to various 

services, that the services are at least 

satisfactory in meeting a referred to need when 

measured against contemporary professional 

standards of practice. 

(5)(4) "Administrator" means a person licensed by the 

North Carolina State Board of Examiners for 

Nursing Home Administrators who 

administers, manages, supervises, or is in 

general administrative charge of a nursing 

home, without regard to whether such 

individual has an ownership interest in such 

home or whether his or her functions and duties 

are shared with one or more individuals as 

defined in accordance with G.S. 90-276, Article 

20, and who has authority for and is responsible 

for the overall operation of a facility. G.S. 90-

274(4). 

(5) "Alteration" means any construction or 

renovation to an existing structure other than 

repair, maintenance, or addition. 

(6) "Appropriate" means right, suitable or proper 

for the specified use or purpose, suitable or 

proper, when used as an adjective. When used 

as a transitive verb it means to set aside for 

some specified exclusive use. 

(7)(6) "Brain injury long term care" means an 

interdisciplinary, intensive maintenance 

program for patients who have incurred brain 

damage caused by external physical trauma and 

who have completed a primary course of 

rehabilitative treatment and have reached a 

point of no gain or progress for more than three 

consecutive months. Services are Brain injury 

long term care is provided through a medically 

supervised interdisciplinary process and are is 

directed toward maintaining the individual at 

the optimal level of physical, cognitive and 

behavioral functions.  

(8)(7) "Capacity" means the maximum number of 

patient or resident beds for which the facility is 

licensed to maintain at any given time.  

(9) "Case manager" means the individual 

responsible for the coordination of services, for 

a given patient, between disciplines so that the 

patient may reach optimal rehabilitation 

through the judicious use of resources. 

(10)(8) "Combination facility" means a combination 

home as defined in G.S. 131E-101.  

(11)(9) "Comprehensive, inpatient rehabilitation 

program" means a program for the treatment of 

persons with functional limitations or chronic 

disabling conditions who have the potential to 

achieve a significant improvement in activities 

of daily living. living, including bathing, 

dressing, grooming, transferring, eating, and 

using speech, language or other communication 

systems.  A comprehensive, rehabilitation 

program utilizes a coordinated and integrated, 

interdisciplinary approach, directed by a 

physician, to assess patient needs and to provide 

treatment and evaluation of physical, 

psychosocial and cognitive deficits. 

(12) "Convalescent care" means care given for the 

purpose of assisting the patient or resident to 

regain health or strength. 

(13)(10) "Department" means the North Carolina 

Department of Health and Human Services.  

(14) "Dietitian" means a person who is licensed 

according to G.S. 90, Article 25, or is registered 

by the Commission on Dietetic Registration 

(CDR) of the American Dietetic Association 

(ADA) according to the standards and 

qualifications as referenced in the second 

edition of the "Accreditation/Approval Manual 

for Dietetic Education Program," "The 

Registration Eligibility Application for 

Dietitians" and the "Continuing Professional 

Education" which are hereby incorporated by 

reference, including subsequent amendments 

and editions. Copies of the manual may be 

purchased from ADA Sales Order Department, 

216 W. Jackson Blvd., Chicago, IL 60606-6995 

for twenty-one dollars and ninety-five cents 
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($21.95), plus three dollars ($3.00) shipping 

and handling. 

(15)(11) "Director of nursing" means a registered nurse 

who has authority and direct responsibility for 

all nursing services and nursing care.  

(16)(12) "Discharge" means a patient who physically 

relocates physical relocation of a patient to 

another health care setting setting,or is 

discharged home the discharge of a patient to 

his or her home, or relocated the relocation of a 

patient from a nursing bed to an adult care home 

bed bed, or from an adult care home bed to a 

nursing bed. 

(17) "Drug" means substances: 

(a) recognized in the official United 

States Pharmacopoeia, official 

National Formulary, or any 

supplement to any of them; 

(b) intended for use in the diagnosis, cure, 

mitigation, treatment, or prevention of 

disease in man or other animals; 

(c) intended to affect the structure or any 

function of the body of man or other 

animals, i.e., substances other than 

food; and 

(d) intended for use as a component of any 

article specified in Subitems (a), (b), 

or (c) of this Subparagraph. 

(18)(13) "Existing facility" means a facility currently 

licensed licensed, or a proposed facility, a 

proposed addition to a licensed facility facility, 

or a proposed remodeled licensed facility that 

will be built according to plans design 

development drawings and specifications 

which have been approved by the Department 

through the design development drawings stage 

for compliance with the standards established in 

Sections .3100, .3200, and .3400 of this 

Subchapter, prior to the effective date of this 

Rule. 

(19) "Exit conference" means the conference held at 

the end of a survey or investigation between the 

Department's representatives and the facility 

administration representative. 

(20)(14) "Facility" means a nursing facility or 

combination facility as defined in this Rule.  

(21) "Finding" (when used in conjunction with the 

Nurse Aide program) means a determination by 

the Department that an allegation of patient 

abuse or neglect, or misappropriation of patient 

property has been substantiated. 

(22) "HIV Unit" means designated areas dedicated 

to patients or residents known to have Human 

Immunodeficiency Virus disease. 

(23)(15) "Incident" means any happening, accident, 

event event, or occurrence which that is 

unplanned, or unusual unusual, or unwanted 

and has actually caused harm to a patient 

patient, or has the potential for harm.  

(24)(16) "Inpatient rehabilitation facility or unit" means 

a free-standing facility or a unit (unit pertains to 

contiguous dedicated beds and spaces) within 

an existing licensed health service facility 

approved in accordance with G.S. 131E, Article 

9 to establish inpatient, rehabilitation beds and 

to provide a comprehensive, inpatient 

rehabilitation program.  

(25)(17)"Interdisciplinary" means an integrated process 

involving a representative representatives from 

appropriate disciplines of the health care team.  

(26) "Licensed" means holding a current and valid 

license as required under the General Statutes 

of North Carolina. 

(27) "Licensed practical nurse" means a nurse who 

is licensed as a practical nurse under G.S. 90, 

Article 9A. 

(28)(18)"Licensee" means the person, firm, partnership, 

association, corporation or organization to 

whom a license to operate the facility has been 

issued. The licensee is the legal entity which 

that is responsible for the operation of the 

business.  

(29) "Medical consultations" means consultations 

which the rehabilitation physician, the 

attending physician or other authorized persons 

determine are necessary to meet the acute 

medical needs of the patient and do not include 

routine medical needs. 

(30) "Medication" means drug as defined in Item 

(17) of this Rule. 

(31)(19) "Medication error rate" means a discrepancy 

between what the measure of discrepancies 

between medication that was ordered for a 

patient by the health care provider and what 

medication that is actually administered. 

administered to the patient. It The medication 

error rate is calculated by dividing the number 

of errors observed divided by the surveyor by 

the opportunities for error error, multiplied 

times 100.  

(32)(20) "Misappropriation of property" means the 

deliberate misplacement, exploitation, or 

wrongful, temporary or permanent use of a 

patient's belongings or money without the 

patient's consent.  

(33)(21) "Neglect" means a failure to provide goods and 

services necessary to avoid physical harm, 

mental anguish or mental illness.  

(34)(22) "New facility" means a proposed facility, a 

proposed addition to an existing facility or a 

proposed remodeled portion of an existing 

facility that is constructed will be built 

according to plans design development 

drawings and specifications approved by the 

Department subsequent to for compliance with 

the standards established in Sections .3100, 

.3200, and .3400 of this Subchapter after the 

effective date of this Rule. If determined by the 
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Department that more than half of an existing 

facility is remodeled, the entire existing facility 

shall be considered a new facility. 

(35)(23) "Nurse Aide" means a person who is listed on 

the N.C. Nurse Aide Registry and is in 

compliance with 42 CFR Part 483 which is 

incorporated by reference, including 

subsequent amendments. provides nursing or 

nursing-related services to patients in a nursing 

home.  A nurse aide is not a licensed health 

professional. Nursing homes that participate in 

Medicare or Medicaid shall comply with 42 

CFR Part 483.75(e) which is incorporated by 

reference, including subsequent amendments. 

Copies of the Code of Federal Regulations may 

be purchased from the Superintendent of 

Documents, U.S. Government Printing Office, 

P.O. Box 371954, Pittsburgh, PA 15202-7954 

for thirty eight dollars ($38.00) and may be 

purchased with a credit card by a direct 

telephone call to the G.P.O. at (202) 512-1800. 

The Code of Federal Regulations may be 

accessed at 

http://www.access.gpo.gov/nara/cfr/waisidx_0

8/42cfr483_08. 

(36) "Nurse aide trainee" means a person who has 

not completed an approved nurse aide training 

course and competency evaluation and is 

demonstrating knowledge, while performing 

tasks for which they have been found proficient 

by an instructor. These tasks shall be performed 

under the direct supervision of a registered 

nurse. The term does not apply to volunteers. 

(37)(24) "Nursing facility" means a nursing home as 

defined in G.S. 131E-101.  

(38) "Nurse-in-charge" means the licensed nurse to 

whom duties for a specified number of patients 

and staff for a specified period of time have 

been delegated, such as for Unit A on the 7-3 or 

3-11 shift. 

(39) "Occupational therapist" means a person 

licensed in the State of North Carolina as an 

occupational therapist in accordance with the 

provisions of G.S. 90, Article 18D. 

(40) "Occupational therapist assistant" means a 

person licensed in the State of North Carolina 

as an occupational therapist assistant in 

accordance with the provisions of G.S. 90, 

Article 18D. 

(41) "On-duty personnel" means personnel who are 

responsive to patient needs and physically 

present in the facility performing assigned 

duties. 

(42)(25) "Patient" means any person admitted for 

nursing care.  

(43) "Pharmaceutical care" means the provision of 

drug therapy and other pharmaceutical care 

services to achieve intended medication 

outcomes and minimize negative effects of drug 

therapy. 

(44) "Pharmacist" means a person who is licensed to 

practice pharmacy in North Carolina. 

(45) "Physician" means a person licensed under G.S. 

90, Article 1 to practice medicine in North 

Carolina. 

(46) "Proposal" means a Negative Action Proposal 

containing information that may ultimately be 

classified as violations. 

(47) "Provisional License" means an amended 

license recognizing significantly less than full 

compliance with the licensure rules. 

(48) "Psychologist" means a person licensed as a 

practicing psychologist in accordance with G.S. 

90, Article 18A. 

(49) "Physiatrist" means a licensed physician who 

has completed a physical medicine and 

rehabilitation residency training program 

approved by the Accreditation Council of 

Graduate Medical Education or the American 

Osteopathic Association. 

(50) "Physical therapist" means a person licensed in 

the State of North Carolina as a physical 

therapist in accordance with the provisions of 

G.S. 90, Article 18B. 

(51) "Physical therapist assistant" means a person 

licensed in the State of North Carolina as a 

physical therapist assistant in accordance with 

the provisions of G.S. 90-270.24, Article 18B. 

(52) "Recreational therapist" means a person 

certified by the State of North Carolina 

Therapeutic Recreational Certification Board. 

(53) "Registered Nurse" means a nurse who is 

licensed as a registered nurse under G.S. 90, 

Article 9A. 

(54) "Registered Records Administrator" means a 

person who is registered by the American 

Health Information Management Association. 

(55) "Rehabilitation nurse" means a registered nurse 

licensed in North Carolina, with training, either 

academic or on- the-job, in physical 

rehabilitation nursing and at least one year 

experience in physical rehabilitation nursing. 

(56) "Rehabilitation aide" means an unlicensed 

assistant who works under the supervision of a 

registered nurse, licensed physical therapist or 

occupational therapist in accordance with the 

appropriate occupational licensure laws 

governing his or her supervisor and consistent 

with staffing requirements as set forth in Rule 

.3027 of this Subchapter. Any rehabilitation 

aide, who works in a nursing department and is 

under the supervision of a registered nurse, 

shall be listed on the North Carolina Nurse Aide 

Registry and have received additional staff 

training as listed in Rule .3028 of this 

Subchapter. 
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(57) "Rehabilitation physician" means a physiatrist 

or a physician who is qualified, based on 

education, training and experience, regardless 

of specialty, to provide medical care to 

rehabilitation patients. 

(58)(26) "Remodeling" means alterations, renovations, 

rehabilitation work, repairs to structural 

systems, and replacement of building systems 

at a nursing facility. or combination facility. 

(27) "Repair" means reconstruction or renewal of 

any part of an existing building for the purpose 

of its maintenance. 

(59)(28) "Resident" means any person admitted for care 

to an adult care home part of a combination 

facility as defined in G.S. 131E-101.  

(60)(29) "Respite care" means services provided for 

persons admitted to a nursing facility a patient 

on a temporary basis, not to exceed 30 days.  

(61) "Significant medication error" means an error 

which causes the patient discomfort or 

jeopardizes the health and safety of the patient. 

Factors to consider when determining 

significance of error include the patient's 

condition, the drug category (need titration of 

blood levels, etc.) and frequency of the error. 

(62) "Single unit or unit dose package" means each 

dose of medication is individually packaged in 

a properly sealed and properly labeled container 

in accordance with the U.S. Pharmacopeia and 

professional standards. 

(63) "Sitter" means an employee or volunteer who 

provides companionship and social interaction 

to a particular patient, usually on a private duty 

basis. 

(64) "Social worker" means a person who meets the 

qualifications set forth in Rule .2802 of this 

Subchapter. 

(65) "Speech and language pathologist" means a 

person licensed in the State of North Carolina 

as a speech and language pathologist in 

accordance with the provisions of G.S. 90, 

Article 22. 

(66) "Supervisor-in-charge" (adult care home) 

means any employee to whom supervisory 

duties for the adult care home portion of a 

combination home have been delegated by 

either the administrator or director of nursing. 

(67)(30) "Surveyor" means an authorized representative 

of the Department who inspects nursing 

facilities and combination facilities to 

determine compliance with rules as set forth in 

G.S. 131E-117 and applicable state and federal 

laws, rules and regulations. G.S. 131E-117, 

Subchapters 13D and 13F of this Chapter, and 

42 CFR Part 483, Requirements for States and 

Long Term Care Facilities. 

(68) "Unit dose system" means a drug distribution 

system in which each dose of medication is 

contained in, and administered from, single unit 

or unit dose packages. 

(69)(31) "Ventilator dependence" is defined as 

physiological dependency by a patient on the 

use of a ventilator for more than eight hours a 

day.  

(70)(32) "Violation" means a finding which directly 

relates to a patient's or resident's health, safety 

or welfare, or which creates a substantial risk 

that death or serious physical harm will occur. 

It is determined to be an infraction of failure to 

comply with the regulations, standards and 

requirements set forth in G.S. 131E - 117 and 

131D - 21 or applicable state and federal laws, 

rules and regulations.Subchapters 13D and 13F 

of this Chapter, or 42 CFR Part 483, 

Requirements for States and Long Term Care 

Facilities, that directly relates to a patient's or 

resident's health, safety, or welfare, or which 

creates a substantial risk that death, or serious 

physical harm will occur. 

 

Authority G.S. 131E-104. 

 

SECTION .2200 - GENERAL STANDARDS OF 

ADMINISTRATION  

 

10A NCAC 13D .2210 REPORTING AND  

INVESTIGATING ABUSE,  NEGLECT OR  

MISAPPROPRIATION (RE ADOPTION WITHOUT  

SUBSTANTIVE CHANGES) 

 

SECTION .2300 - PATIENT AND RESIDENT  CARE AND 

SERVICES 

 

10A NCAC 13D .2303 NURSE STAFFING  

REQUIREMENTS (READOP TION WITHOUT  

SUBSTANTIVE CHANGES) 

 

SECTION .2400 - MEDICAL RECORDS  

 

10A NCAC 13D .2402 PRESERVATION OF MEDI CAL  

RECORDS 

(a)  A facility shall keep medical records on file for five years 

following the discharge of an adult patient. 

(b)  Not withstanding Paragraph (c) of this Rule, if the patient is a 

minor when discharged from the nursing facility, then the records 

shall be kept on file until his or her 19th birthday and for the 

timeframe additional time specified in G.S. 1-17(b) for 

commencement of an action on behalf of a minor. 

(c)  If a facility discontinues operation, the licensee shall inform 

the Division of Health Service Regulation where its records are 

stored. Records shall be stored with a business offering medical 

record storage and retrieval services for five years after the closure 

date.  For five years after a facility discontinues operations, 

records shall be stored with a business offering medical record 

storage and retrieval services. 
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(d)  All medical records are confidential. The A facility shall be 

compliant comply with 42 CFR Parts 160, 162 and 164 of the 

Health Insurance Portability and Accountability Act. 

(e)  At the time of the inspection, the a facility shall inform the 

surveyor of the name of any patient who has denied the 

Department access to his or her medical record pursuant to G.S. 

131E-105. 

 

Authority G.S. 131E-104; 131E-105. 

 

SECTION .2500 - PHYSICIAN'S SERVICES 

 

10A NCAC 13D .2503 USE OF NURSE  

PRACTITIONERS AND PH YSICIAN ASSISTANTS 

(a)  Any facility that employs nurse practitioners or physician 

assistants shall maintain the following information for each nurse 

practitioner and physician assistant:  

(1) verification of current approval to practice as a 

nurse practitioner by the Medical Board and 

Board of Nursing for each practitioner, or 

verification of current approval to practice as a 

physician assistant by the Medical Board for 

each physician assistant; and 

(2) a copy of instructions or written protocols the 

job description or contract signed by the nurse 

practitioner or physician assistant and the 

supervising physicians.  

(b)  The privileges of the nurse practitioner or physician assistant 

shall be defined by the facility's policies and procedures and shall 

be limited to those privileges authorized in 21 NCAC 32M and 21 

NCAC 36 .0800 36 .0802 and .0809 for the nurse practitioner or 

21 NCAC 32S .0212 for the physician assistant. 

 

Authority G.S. 131E-104. 

 

SECTION .3200 - FUNCTIONAL REQUIREME NTS 

 

10A NCAC 13D .3201 REQUIRED SPACES 

(a)  In a facility, the floor area of a single bedroom shall not be 

less than 100 square feet and the floor area of a room for more 

than one bed shall not be less than 80 square feet per bed. The 80 

square feet and 100 square feet requirements shall be exclusive of 

closets, toilet rooms, vestibules, or wardrobes.  When a designated 

single room exceeds 159 net square feet in floor area, it shall 

remain a single bedroom and shall not be used as a multi-bedroom 

unless approved in advance by the Division as meeting the 

requirements of G.S. 131E, Article 9. A facility shall meet the 

following requirements for bedrooms: 

(1) Single bedrooms shall be provided with not less 

than 100 square feet of floor area; 

(2) Bedrooms with more than one bed shall be 

provided with not less than 80 square feet of 

floor area per bed; 

(3) Bedrooms shall have windows with views to 

the outdoors.  The gross window area shall not 

be less than eight percent of the bedroom floor 

area required by Subparagraphs (1) and (2) of 

this Paragraph; 

(4) Each bedroom shall be provided with one closet 

or wardrobe per bed.  In nursing facilities and 

the nursing home portion of combination 

facilities, the closet or wardrobe shall have 

clothing storage space of not less than 36 cubic 

feet per bed with one-half of this space for 

hanging clothes.  In the adult care home portion 

of a combination facility, the closet or wardrobe 

shall have clothing storage space of not less 

than 48 cubic feet per bed with one-half of this 

space for hanging clothes; and  

(5) Floor space for closets, toilet rooms, vestibules 

or wardrobes shall not be included in the areas 

required by this Subparagraph.  

(b)  The total space set aside for dining, activity, and other 

common use shall not be less than 25 square feet per bed for a 

nursing facility and 30 square feet per bed for the adult care home 

portion of a combination facility. Physical therapy, occupational 

therapy and rehabilitation space shall not be included in this total. 

A facility shall meet the following requirements for dining, 

activity and common use areas: 

(1) Nursing facilities and the nursing home portion 

of combination facilities shall have:  

(A) a separate area or areas set aside for 

dining, measuring not less than 10 

square feet per bed;  

(B) a separate area or areas set aside for 

activities, measuring not less than 10 

square feet per bed; and  

(C) an additional dining, activity and 

common use area or areas, measuring 

not less than 5 square feet per bed.  

This area may be in a separate area or 

combined with the separate dining and 

activity areas required by Part (A) and 

(B) of this Subparagraph. 

(2) The adult care home portion of combination 

facilities shall have: 

(A) a separate area or area set aside for 

dining, measuring not less than 14 

square feet per bed; and  

(B) a separate area or areas set aside for 

activities, measuring not less than 16 

square feet per bed.  

(3) The dining room area or areas required by this 

Paragraph may be combined. 

(4) The activity area or areas in nursing facilities 

and the nursing home portion of combination 

facilities shall not be combined with the activity 

area or areas in the adult care home portion of 

combination facilities. 

(5) Floor space for physical, occupational and 

rehabilitation therapy shall not be included in 

the areas required by this Paragraph.  Closets 

and storage units for equipment and supplies 

shall not be included in the areas required by 

this Paragraph. 

(6) Dining, activity, and common use areas shall be 

designed and equipped to provide accessibility 



PROPOSED RULES 

 

  

30:12                                                             NORTH CAROLINA REGISTER                                DECEMBER 15, 2015 

1277 

to both patients and residents confined to 

wheelchairs and ambulatory patients or 

residents. 

(7) Dining, activity, and common use areas 

required by this Paragraph shall have windows 

with views to the outdoors.  The gross window 

area shall not be less than eight percent of the 

required floor area required by Subparagraphs 

(1) and (2) of this Paragraph. 

(8) For facilities designed with household units for 

30 or fewer patients or residents, the dining and 

activity areas may be combined.  

(c)  In nursing facilities, included in the total square footage 

required by Paragraph (b) of this Rule, a separate dining area or 

areas with a minimum of 10 square feet per bed shall be provided 

and a separate activity area or areas with a minimum of 10 square 

feet per bed shall be provided.  The remainder of the total required 

space for dining and activities square footage required by 

Paragraph (b)  of this Rule may be in a separate area or combined 

with either of the separate dining and activity areas required by 

this Paragraph.  If a facility is designed with patient and resident 

household units for 30 or less patients and residents, the dining 

and activity areas in the household units are not required to be 

separate. 

(d)  In combination facilities, included in the total square footage 

required by Paragraph (b) of this Rule, a separate dining area or 

areas with at least 14 square feet per adult care home bed shall be 

provided. The adult care home dining area or areas may be 

combined with the nursing facility dining area or areas.  A 

separate activity area or areas for adult care home beds shall be 

provided with at least 16 square feet per adult care home bed. The 

adult care home activity area shall not be combined with the 

activity area or areas required for nursing beds. 

(e)  Dining, activity, and living space shall be designed and 

equipped to provide accessibility to both patients or residents 

confined to wheelchairs and ambulatory patients or residents.  

Dining, activity, and living areas required by Paragraph (b) of this 

Rule shall have windows with views to the outside.  The gross 

window area shall not be less than eight percent of the floor area 

required for each dining, activity, or living space.  

(f)  Closets and storage units for equipment and supplies shall not 

be included as part of the dining, activity, and living floor space 

area required by Paragraph (b) of this Rule. 

(g)(c)  Outdoor areas for individual and group activities shall be 

provided and shall be accessible to patients and residents with 

physical disabilities.  In the adult care portion of a combination 

facility, a nursing unit with a control mechanism and staff 

procedures as required by Rule .3404(f) of this Subchapter shall 

have direct access to an outdoor area. 

(h)  For nursing beds, separate bedroom closets or wardrobes shall 

be provided in each bedroom to provide each occupant with a 

minimum of 36 cubic feet of clothing storage space at least half 

of which is for hanging clothes. 

(i)  For adult care home beds, separate bedroom closets or 

wardrobes shall be provided in each bedroom to provide each 

adult care home resident with a minimum of 48 cubic feet of 

clothing storage space at least half of which is for hanging clothes. 

(j)(d)  Some means for patients and residents to lock personal 

articles within the facility shall be provided. 

(k)  A toilet room shall be directly accessible from each patient 

and resident room and from each central bathing area without 

going through the general corridor.  One toilet room may serve 

two patient or resident rooms but not more than eight beds.  The 

lavatory may be omitted from the toilet room if one is provided in 

each patient and resident room.  One tub or shower shall be 

provided for each 15 beds not individually served.  For each 120 

beds or fraction thereof the following shall be provided: 

(1) at least one bathtub or a manufactured walk-in 

bathtub or a similar manufactured bathtub 

designed for easy transfer of patients and 

residents into the tub.  All bathtubs must be 

accessible on three sides; and 

(2) a roll-in shower designed and equipped for 

unobstructed ease of shower chair entry and 

use. 

(e)  A facility shall meet the following requirements for toilet 

rooms, tubs, showers and central bathing areas: 

(1) A toilet room shall contain a toilet and lavatory.  

If a lavatory is provided in each bedroom, the 

toilet room is not required to have a lavatory. 

(2) A toilet room shall be accessible from each 

bedroom without going through the general 

corridor. 

(3) One toilet room may serve two bedrooms but 

not more than eight beds. 

(4) One tub or shower shall be provided for each 15 

beds not individually served by a tub or shower. 

(5) For each 120 beds or fraction thereof, a central 

bathing area shall be provided with the 

following: 

(A) a bathtub or a manufactured walk-in 

bathtub or a similar manufactured 

bathtub designed for easy transfer of 

patients and residents into the tub.  

Bathtubs shall be accessible on three 

sides.  Manufactured walk-in bathtubs 

or a similar manufactured bathtubs 

shall be accessible on two sides; 

(B) a roll-in shower designed and 

equipped for unobstructed ease of 

shower chair entry and use.  If a 

bathroom with a roll-in shower 

designed and equipped for 

unobstructed ease of shower chair 

entry adjoins each bedroom in the 

facility, the central bathing area is not 

required to have a roll-in shower;  

(C) a toilet and lavatory; and 

(D) a cubicle curtain enclosing the toilet, 

tub and shower.  A closed cubicle 

curtain at one of these plumbing 

fixtures shall not restrict access to the 

other plumbing fixtures.  

(l)(f)  For each nursing unit, or fraction thereof on each floor, the 

following shall be provided: 

(1) a medication preparation area with a counter, a 

sink, a medication refrigerator, eye level 

medication storage, cabinet storage and a 
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double locked narcotic storage area under the 

visual control of nursing staff. The sink shall be 

trimmed with valves that can be operated 

without hands.  If the sink is equipped with 

blade handles, the blade handles shall not be 

less than four and one half inches in length.  The 

sink water spout shall be mounted so that its 

discharge point is a minimum of 10 inches 

above the bottom of the sink basin; with: 

(A) a counter; 

(B) a double locked narcotic storage area 

under the visual control of nursing 

staff; 

(C) a medication refrigerator; 

(D) eye-level medication storage; 

(E) cabinet storage; and 

(F) a sink. The sink shall be trimmed with 

valves that can be operated without 

hands.  If the sink is equipped with 

blade handles, the blade handles shall 

not be less than four and one half 

inches in length.  The sink water spout 

shall be mounted so that its discharge 

point is a minimum of 10 inches above 

the bottom of the sink basin; 

(2) a clean utility room with a counter, sink, and 

storage.  The sink shall be trimmed with valves 

that can be operated without hands.  If the sink 

is equipped with blade handles, the blade 

handles shall not be less than four and one half 

inches in length.  The sink water spout shall be 

mounted so that its discharge point is a 

minimum of 10 inches above the bottom of the 

sink basin; with: 

(A) a counter; 

(B) storage; and 

(C) a sink.  The sink shall be trimmed with 

valves that can be operated without 

hands.  If the sink is equipped with 

blade handles, the blade handles shall 

not be less than four and one half 

inches in length.  The sink water spout 

shall be mounted so that its discharge 

point is a minimum of 10 inches above 

the bottom of the sink basin; 

(3) a soiled utility room with a counter, sink, and 

storage.  The sink shall be trimmed with valves 

that can be operated without hands.  If the sink 

is equipped with blade handles, the blade 

handles shall not be less than four and one half 

inches in length.  The sink water spout shall be 

mounted so that its discharge point is a 

minimum of 10 inches above the bottom of the 

sink basin. The soiled utility room shall be 

equipped for the cleaning and sanitizing of 

bedpans as required by 15A NCAC 18A .1312 

Toilet: Handwashing: Laundry: And Bathing 

Facilities. with: 

(A) a counter;  

(B) storage; and  

(C) a sink.  The sink shall be trimmed with 

valves that can be operated without 

hands.  If the sink is equipped with 

blade handles, the blade handles shall 

not be less than four and one half 

inches in length.  The sink water spout 

shall be mounted so that its discharge 

point is a minimum of 10 inches above 

the bottom of the sink basin.  The 

soiled utility room shall be equipped 

for the cleaning and sanitizing of 

bedpans as required by 15A NCAC 

18A .1312 Toilet: Handwashing: 

Laundry: And Bathing Facilities; 

(4) a nurses' toilet and locker space for personal 

belongings; 

(5) a soiled linen storage room.  If the soiled linen 

storage room is combined with the soiled utility 

room, a separate soiled linen storage room is 

not required; 

(6) a clean linen storage room; provided in one or 

more of the following: 

(A) a separate linen storage room; 

(B) cabinets in the clean utility room; or 

(C) a linen closet; 

(7) a nourishment station in an area enclosed with 

walls and doors which contains work space, 

cabinets and refrigerated storage, and a small 

stove, microwave oven, or hot plate.  If a 

facility is designed with patient and resident 

household units, a patient and resident dietary 

area located within the patient and resident 

household unit may substitute for the 

nourishment station.  The patient and resident 

dietary area shall include cooking equipment, a 

kitchen sink, refrigerated storage and storage 

areas and shall be for the use of staff, patients, 

residents, and families; with: 

(A) work space; 

(B) cabinets; 

(C) refrigerated storage; and 

(D) a small stove, microwave, or hot plate; 

(8) an audio-visual nurse-patient call system 

arranged to ensure that a patient's or resident's 

call in the facility readily notifies and directs 

staff to the location where the call was 

activated. activated; 

(9) a control point located no more than 150 feet 

from the furthest patient or resident bedroom 

door with an area for charting patient and 

resident records, space for storage of 

emergency equipment and supplies, and nurse-

patient call and alarm annunciation systems; 

and with: 

(A) an area for charting patient and 

resident records; 

(B) space for storage of emergency 

equipment and supplies; and 
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(C) nurse patient call and alarm 

annunciation systems; and 

(10) a janitor's closet. 

(g)  If a facility is designed with patient or resident household 

units, a patient and resident dietary area located within the patient 

or resident household unit may substitute for the nourishment 

station.  The patient or resident dietary area shall be for the use of 

staff, patients, residents, and families.  The patient or resident 

dietary area shall contain: 

(1) cooking equipment; 

(2) a kitchen sink; 

(3) refrigerated storage; and 

(4) storage areas. 

(m)(h)  Clean linen storage shall be provided in a separate room 

from bulk supplies.  Clean linen for nursing units may be stored 

in closed carts, cabinets in the clean utility room, or a linen closet 

on the unit floor. 

(n)(i)  The kitchen area and laundry area each shall have a janitor's 

closet.  Administration, occupational and physical therapy, 

recreation, personal care, and employee areas shall be provided 

janitor's closets and may share one as a group. 

(o)(j)  Stretcher and wheelchair storage shall be provided. 

(p)(k)  Bulk The facility shall provide patient and resident storage 

shall be provided at the rate of at least not less than five square 

feet of floor area per licensed bed.  This storage space shall be 

either in the facility or within 500 feet of the facility on the same 

site.  This storage space shall be in addition to the other storage 

space required by this Rule. This storage space shall:  

(1) be used by patients and residents to store out-

of-season clothing and suitcases; 

(2) be either in the facility or within 500 feet of the 

facility on the same site; and 

(3) be in addition to the other storage space 

required by this Rule. 

(q)(l)  Office space shall be provided for business transactions.  

Office space shall be provided for persons holding the following 

positions:  

(1) administrator; 

(2) director of nursing; 

(3) social services director; 

(4) activities director; and  

(5) physical therapist. 

(r)(m)  Each combination facility shall provide a minimum of one 

residential washer and residential dryer in a location accessible by 

adult care home staff, residents, and residents' families. 

 

Authority G.S. 131E-104; 42 CFR 483.70. 

 

 

TITLE 15A ï DEPARTMENT OF ENVIRO NMENTAL 

QUALITY  

 

Notice is hereby given in accordance with G.S. 150B-21.2 that the 

Environmental Management Commission intends to amend the 

rule cited as 15A NCAC 02B .0227. 

 

Link to agency website pursuant to G.S. 150B-19.1(c):  
http://portal.ncdenr.org/web/wq/rules 

 

Proposed Effective Date: July 1, 2016 

 

Instructions on How to Demand a Public Hearing: (must be 

requested in writing within 15 days of notice):  Any person 

requesting that the Environmental Management Commission 

conduct a public hearing on any portion of this proposed rule 

must submit a written request to Elizabeth Kountis, Division of 

Water Resources, 1617 Mail Service Center, Raleigh, NC 27699-

1617 by December 30, 2015.  The request must specify which rule 

the hearing is being requested on.  Mailed written requests must 

be postmarked no later than December 30, 2015. 

 

Reason for Proposed Action:  At the September 2015 

Environmental Management Commission (EMC) meeting, the 

EMC approved rule amendments reflecting the reclassification of 

a portion of the Cape Fear River in New Hanover and Brunswick 

Counties to Class SC Sw with a water quality management plan.  

The rulemaking involved proposed amendments to 15A NCAC 2B 

.0227 and .0311 that had been publicly noticed in early 2015 and 

adopted in conjunction with each other.  Then the Division of 

Water Resources (DWR) submitted the rule amendments to the 

Rules Review Commission (RRC), and RRC legal staff requested 

technical changes to 2B .0227 but not 2B .0311.  The requested 

changes primarily addressed 2B .0227 rule language in existence 

prior to the rule amendments approved at the September 2015 

EMC meeting, and DWR considered the requested changes for the 

purposes of clarity only.  DWR responded to the requested 

technical changes with a revised version of 2B .0227 that EMC 

approved at its November 2015 meeting to go out to public notice 

unaccompanied by 2B .0311. 

 

Revisions made to 2B .0227 in response to the requested technical 

changes, for which public comment is currently desired, appear 

underlined or struck through in the rule below whereas the 

September 2015 EMC approved amendments to 2B .0227, for 

which public comment has already been received, appear in 

italics in the rule below; the revisions due to the requested 

technical changes are as follows: 

 

1. First Sentence in (b): Addition of "either in Rules 

.0601 - .0608 of this Subchapter that address the 

Goose Creek watershed (Yadkin Pee-Dee River 

Basin)" to address requested clarification of 

North Carolina waters deemed by the EMC as 

protected by a "water quality management plan" 

2. Only sentence in (b)(1)(A): Removal of brackets 

around "as specified in 15A NCAC 2H 

.1005(2)(a)" to address requested grammatical 

change 

3. First sentence in (b)(1)(B): Removal of 

parentheses around "such as non-industrial 

process cooling or seafood processing 

discharges" to address requested grammatical 

change 

4. Only sentence in (b)(1)(C): Removal of entire 

sentence and "(C)" to address requested 

clarification of "reduced loading rates" and 

"increased buffer zones" 
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This condition is difficult to implement as 

there is no established process or criteria for 

determining the application rates or setbacks 

in this rule.  In addition, DWR is not 

considering more restrictive application rates 

or setbacks for facilities located in any specific 

basins, or areas in the state, other than what 

is prescribed in the 2T rules.  The 2T rules 

were adopted in 2006, after the 2B .0227 

language regarding the Lockwood Folly River 

Area (Lumber River Basin) was adopted, and 

were intended to provide protection to water 

resources by means such as setbacks and 

application rate restrictions.  Lastly, as part of 

the Session Law 2013-413 process, Rule 2L 

.0107 Compliance Boundary, will be reviewed 

for potential amendments to provide adequate 

protection to surface waters currently within 

the compliance boundary for a spray field. 

5. Only sentence in (b)(1) new (C): Replacement of 

"must" with "shall" to address requested 

grammatical change 

6. Only sentence in (b)(1) new (D): Replacement of 

"where significant shellfish or submerged aquatic 

vegetation bed resources occur," with "if those 

activities would result in a reduction of the beds 

of submerged aquatic vegetation or a reduction of 

shellfish producing habitat as defined in 15A 

NCAC 03I .0101(B)(20)(A) and (B)," to address 

requested deletion or clarification of "significant" 

A technical change was requested for the same 

existing language in 2B .0225 (c)(2)as part of 

a triennial review rulemaking about 15 years 

ago, and given the revision made to address 

that technical change request became effective 

in the North Carolina Administrative Code 

(NCAC), DWR recommended the same 

revision be made to 2B .0227. 

7. Only sentence in (b)(2)(A): Addition of "utilize" 

and replacement of "discharges" with 

"discharges in accordance with Rule .0406(e) of 

this Subchapter" to address requested 

clarification of the process for a "case-by-case" 

determination  

DWR added the word "utilize" and a reference 

to 2B .0406(e) to the proposed rule to clarify 

the required determination process. 

8. Only sentence in (b)(2)(B): Removal of "on a 

case-by-case basis" to address requested 

clarification of the process for a "case-by-case" 

determination 

This part of the proposed rule already 

references Rule 2B .0404, which states that 

"the staff shall also provide on a case-by-case 

basis for seasonal variation in the discharge 

of oxygen-consuming wastes" and that rule 

provides the criteria to do so.  Because the 

"case-by-case" language is already provided 

in the referenced .0404 rule, DWR 

recommended removal of "on a case-by-case 

bases" from the proposed rule. 

 

Fiscal impact (check all that apply). 

 State funds affected 

 Environmental permitting of DOT affected 

 Analysis submitted to Board of Transportation 

 Local funds affected 

 Substantial economic impact (Ó$1,000,000) 

 Approved by OSBM 

 No fiscal note required by G.S. 150B-21.4 

 

CHAPTER 02 - ENVIRONMENTAL MANAGE MENT  

 

SUBCHAPTER 02B - SURFACE WATER AND 

WETLAND STANDARDS 

 

SECTION .0200 - CLASSIFICATIONS AND WATER 

QUALITY STANDARDS AP PLICABLE TO SURFACE 

WATERS AND WETLANDS OF NORTH CAROLINA  

 

15A NCAC 02B .0227 WATER QUALITY  

MANAGEMENT PLANS  

(a)  In implementing the water quality standards to protect the 

existing uses [as defined by Rule .0202 of this Section] of the 

waters of the state or the water quality which supports those uses, 

the Commission shall develop water quality management plans on 

a priority basis to attain, maintain or enhance water quality 

throughout the state.  Additional specific actions deemed 

necessary by the Commission to protect the water quality or the 

existing uses of the waters of the state shall be specified in 

Paragraph (b) of this Rule.  These actions may include anything 

within the powers of the Commission.  The Commission may also 

consider local actions which have been taken to protect a 

waterbody in determining the appropriate protection options to be 

incorporated into the water quality management plan. 

(b)  All waters determined by the Commission to be protected by 

a water quality management plan are listed with specific actions 

either in Rules .0601- .0608 of this Subchapter that address the 

Goose Creek watershed (Yadkin Pee-Dee River Basin) or as 

follows: 

(1) The Lockwoods Folly River Area (Lumber 

River Basin), which includes all waters of the 

lower Lockwoods Folly River in an area 

extending north from the Intracoastal 

Waterway to a line extending from Genoes 

Point to Mullet Creek, shall be protected by the 

specific actions described in Parts (A) through 

(E)(D) of this Subparagraph. 

(A) New development activities within 

575' of the mean high water line which 

require a Sedimentation Erosion 

Control Plan or a CAMA major 

development permit must comply with 

the low density option of the coastal 

Stormwater Runoff Disposal Rules [as 

specified in 15A NCAC 2H 

.1005(2)(a)]. as specified in 15A 

NCAC 02H .1005(2)(a). 
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(B) New or expanded NPDES permits 

shall be issued only for non-domestic, 

non-industrial process type discharges 

(such as non-industrial process 

cooling or seafood processing 

discharges). such as non-industrial 

process cooling or seafood processing 

discharges.  A public hearing is 

mandatory for any proposed (new or 

expanded) NPDES permit to this 

protected area. 

(C) New non-discharge permits shall be 

required to meet reduced loading rates 

and increased buffer zones, to be 

determined on a case-by-case basis. 

(D)(C) New or expanded marinas must shall 

be located in upland basin areas. 

(E)(D) No dredge or fill activities shall be 

allowed where significant shellfish or 

submerged aquatic vegetation bed 

resources occur, if those activities 

would result in a reduction of the beds 

of submerged aquatic vegetation or a 

reduction of shellfish producing 

habitat as defined in 15A NCAC 03I 

.0101(b)(20)(A) and (B), except for 

maintenance dredging, such as that 

required to maintain access to existing 

channels and facilities located within 

the protected area or maintenance 

dredging for activities such as 

agriculture. 

(2) A part of the Cape Fear River (Cape Fear River 

Basin) comprised of a section of 18-(71) from 

upstream mouth of Toomers Creek to a line 

across the river between Lilliput Creek and 

Snows Cut shall be protected by the Class SC 

Sw standards as well as the following site-

specific action: All new individual NPDES 

wastewater discharges and expansions of 

existing individual NPDES wastewater 

discharges shall be required to provide 

treatment for oxygen consuming wastes as 

described in Parts (A) through (C) of this 

Subparagraph. 

(A) Effluent limitations shall be as 

follows:  BOD5 = 5 mg/l, NH3-N = 1 

mg/l and DO = 6 mg/l, or utilize site-

specific best available technology on a 

case-by-case basis for industrial 

discharges. discharges in accordance 

with Rule .0406(e) of this Subchapter. 

(B) Seasonal effluent limits for oxygen 

consuming wastes will be considered 

on a case-by-case basis in accordance 

with Rule .0404 of this Subchapter. 

(C) Any new or expanded permitted 

pollutant discharge of oxygen 

consuming waste shall not cause the 

dissolved oxygen of the receiving 

water to drop more than 0.1 mg/l 

below the modeled in-stream 

dissolved oxygen at total permitted 

capacity for all discharges. 

 

Authority G.S. 143-214.1; 143-215.8A. 

 

* * * * * * * * * * * * * * * * * * * *  
 

Notice is hereby given in accordance with G.S. 150B-21.2 that the 

Environmental Management Commission intends to amend the 

rules cited as15A NCAC 13A .0101-.0103 and .0106-.0108. 

 

Link to agency website pursuant to G.S. 150B-19.1(c):  
http://portal.ncdenr.org/web/wm/proposed-rules 

 

Proposed Effective Date:  July 1, 2016 

 

Public Hearing: 

Date:  January 11, 2016 

Time:  1:00 p.m. 

Location:  ENR Building located at 217 W. Jones Street, Raleigh, 

NC 27603, Room 1210-Training Room 

 

Reason for Proposed Action:  The proposed changes to 15A 

NCAC 13A .0101, 15A NCAC 13A .0102, 15A NCAC 13A .0103, 

15A NCAC 13A .0106, 15A NCAC 13A .0107, and 15A NCAC 13A 

.0108 would make the State Hazardous Waste Program 

equivalent to, consistent with, and no less stringent than the 

federal RCRA program, by incorporating federal changes that are 

being mandated. 

 

Comments may be submitted to:  Ann Preston, 1646 Mail 

Service Center, Raleigh, NC 27699-1646, phone (919) 707-8226, 

fax (919) 707-8226, email denr.dwm_rules@ncdenr.gov 

 

Comment period ends:  February 15, 2016 

 

Procedure for Subjecting a Proposed Rule to Legislative 

Review: If an objection is not resolved prior to the adoption of the 

rule, a person may also submit written objections to the Rules 

Review Commission after the adoption of the Rule. If the Rules 

Review Commission receives written and signed objections after 

the adoption of the Rule in accordance with G.S. 150B-21.3(b2) 

from 10 or more persons clearly requesting review by the 

legislature and the Rules Review Commission approves the rule, 

the rule will become effective as provided in G.S. 150B-21.3(b1). 

The Commission will receive written objections until 5:00 p.m. 

on the day following the day the Commission approves the rule. 

The Commission will receive those objections by mail, delivery 

service, hand delivery, or facsimile transmission. If you have any 

further questions concerning the submission of objections to the 

Commission, please call a Commission staff attorney at 919-431-

3000. 

 

Fiscal impact (check all that apply). 

 State funds affected 15A NCAC 13A .0102, .0103 and 

.0106 
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 Environmental permitting of DOT affected 

 Analysis submitted to Board of Transportation 

 Local funds affected 

 Substantial economic impact (Ó$1,000,000) 

 Approved by OSBM 
 No fiscal note required by G.S. 150B-21.4 15A NCAC 

13A .0101, .0107, and .0108 

 

CHAPTER 13 ï SOLID WASTE MA NAGEMENT  

 

SUBCHAPTER 13A ï HAZARDOUS WASTE 

MANAGEMENT  

 

SECTION .0100 ï HAZARDOUS WASTE  

 

15A NCAC 13A .0101 GENERAL  

(a)  The Hazardous Waste Section of the Division of Waste 

Management shall administer the hazardous waste management 

program for the State of North Carolina. 

(b)  In applying the federal requirements incorporated by 

reference throughout this Subchapter, the following substitutions 

or exceptions shall apply: 

(1) "Department of Environment and Natural 

Resources" shall be substituted for 

"Environmental Protection Agency" except in 

40 CFR 262.51 through 262.54, 262.56, 262.57, 

and Part 124 where references to the 

Environmental Protection Agency shall remain 

without substitution; 

(2) "Secretary of the Department of Environment 

and Natural Resources" shall be substituted for 

"Administrator," "Regional Administrator," 

"Assistant Administrator" and "Director" 

except for 40 CFR 262.55 through 262.57, 

264.12(a), 268.5, 268.6, 268.42(b), 268.44, and 

Part 124 where the references to the 

Administrator, Regional Administrator, 

Assistant Administrator and Director shall 

remain without substitution. 

When used in any of the federal regulations incorporated 

by reference throughout this Subchapter, except where 

the context requires  references to remain without 

substitution (including with regard to forms, publications 

and regulations concerning international shipments, 

variances from land disposal restrictions and other 

program areas over which the federal government retains 

sole authority): "United States" shall mean the State of 

North Carolina; "Environmental Protection Agency," 

"EPA" and "Agency" shall mean the Department of 

Environmental Quality; and "Administrator," "Regional 

Administrator," "Assistant Administrator" and 

"Director" shall mean the Secretary of the Department of 

Environmental Quality. The North Carolina Solid Waste 

Management Act and other applicable North Carolina 

General Statutes shall be substituted for references to 

"the Solid Waste Disposal Act," "the Resource 

Conservation and Recovery Act" and "RCRA" where 

required by context.   

(c)  In the event that there are inconsistencies or duplications in 

the requirements of those Federal rules incorporated by reference 

throughout this Subchapter and the State rules set out in this 

Subchapter, the provisions incorporated by reference shall prevail 

except where the State rules are more stringent. 

(d)  40 CFR 260.1 through 260.3 (Subpart A), "General," are 

incorporated by reference including subsequent amendments and 

editions. 

(e)  40 CFR 260.11, "References", is incorporated by reference 

including subsequent amendments and editions. 

(f)  Copies of all materials in this Subchapter may be inspected or 

obtained as follows: 

(1) Persons interested in receiving rule-making 

notices concerning the North Carolina 

Hazardous Waste Management Rules must 

submit a written request to the Hazardous 

Waste Section, PO Box 29603, 1646 Mail 

Services Center, Raleigh, N.C. 27611-

9603.27699-1646.  A check in the amount of 

fifteen dollars ($15.00) made payable to The 

Hazardous Waste Section must be enclosed 

with each request.  Upon receipt of each 

request, individuals shall be placed on a mailing 

list to receive notices for one year. notices. 

(2) Material incorporated by reference in the 

Federal Register may be obtained from the 

Superintendent of Documents, U.S. 

Government Printing Office, Washington, D.C. 

20402 at a cost of seven hundred and sixty four 

dollars ($764.00) per year.  Federal Register 

materials are codified once a year in the Code 

of Federal Regulations and may be obtained at 

the above address for a cost of: 40 CFR 100-135 

forty two dollars ($42.00), 40 CFR 260-265 

forty seven dollars ($47.00) and 40 CFR 266-

299, forty seven dollars ($47.00), total one 

hundred thirty six dollars ($136.00) U. S. 

Government Bookstore's website at 

https://bookstore.gpo.gov/products/sku/769-

004-00000-9?ctid= for a cost of nine hundred 

twenty nine dollars ($929.00).   

(3) The North Carolina Hazardous Waste 

Management Rules, including the incorporated 

by reference materials may be obtained from 

the Hazardous Waste Section at the cost to the 

Section. 

(4) All material is available for inspection at the 

Department of Environmental Quality, 

Hazardous Waste Section, 401 Oberlin Road, 

217 West Jones Street, Raleigh, NC. NC and at 

http://portal.ncdenr.org/web/wm/hw/rules/state

laws. 

 

Authority G.S. 130A-294(c); 150B-21.6. 

 

15A NCAC 13A .0102 DEFINITIONS  

(a)  The definitions contained in G.S. 130A-290 apply to this 

Subchapter. 

https://bookstore.gpo.gov/products/sku/769-004-00000-9?ctid=
https://bookstore.gpo.gov/products/sku/769-004-00000-9?ctid=
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(b)  40 CFR 260.10 (Subpart B), Definitions, is incorporated by 

reference, including subsequent amendments and editions  except 

that the Definitions for "Disposal", "Landfill", "Management or 

hazardous waste management", "Person", "Sludge", "Storage", 

and "Treatment" are defined by G.S. 130A-290 and are not 

incorporated by reference, reference and the definitions definition 

in 260.10 for "Contained"  "Facility", "Transfer Facility",  

"Hazardous secondary material", "Hazardous secondary material 

generated and reclaimed under the control of the generator", 

"Hazardous secondary material generator", "Intermediate 

facility", and  "Land-based unit" are not incorporated by 

referenceis not incorporated by reference.  

(c)  The following definitions shall be substituted for "Facility" 

and "Transfer Facility": The following definition shall be 

substituted for "Contained": 

(1) "Facility" means: 

(A) All contiguous land, structures, other 

appurtenances, and improvements on 

the land, used for treating, storing, or 

disposing of hazardous waste.  A 

facility may consist of several 

treatment, storage, or disposal 

operational units (e.g., one or more 

landfills, surface impoundments, or 

combinations of them). 

(B) For the purpose of implementing 

corrective action under 40 CFR 

264.101, all contiguous property 

under the control of the owner or 

operator seeking a permit under 

Subtitle C of RCRA.  This definition 

also applies to facilities implementing 

corrective action under RCRA Section 

3008(h).  

(C) Notwithstanding Part (B) of this 

definition, a remediation waste 

management site is not a facility that is 

subject to 40 CFR 264.101, but is 

subject to corrective action 

requirements if the site is located 

within such a facility.   

(2) "Transfer facility" means any transportation-

related facility including loading docks, 

parking areas, storage areas and other similar 

areas where shipments of hazardous waste are 

held during the normal course of transportation. 

"Contained" means held in a unit (including a land-based 

unit as defined in this subpart) that meets the 

following criteria: 

(1) The unit is in good condition, with no leaks or 

other continuing or intermittent unpermitted 

releases of the hazardous secondary materials 

or hazardous constituents originating from the 

hazardous secondary materials to the 

environment, and is designed, as appropriate for 

the hazardous secondary materials, to prevent 

releases of hazardous secondary materials to the 

environment. Unpermitted releases are releases 

that are not covered by a permit (such as a 

permit to discharge to water or air) and may 

include, but are not limited to, releases through 

surface transport by precipitation runoff, 

releases to soil and groundwater, windblown 

dust, fugitive air emissions, and catastrophic 

unit failures; 

(2) The unit is properly labeled or otherwise has a 

system (such as a log) to immediately identify 

the hazardous secondary materials in the unit; 

and 

(3) The unit holds hazardous secondary materials 

that are compatible with other hazardous 

secondary materials placed in the unit and is 

compatible with the materials used to construct 

the unit and addresses any potential risks of 

fires or explosions. 

(4) Hazardous secondary materials in units that 

meet the applicable requirements of 40 CFR 

parts 264 or 265 are presumptively contained. 

(d)  The following additional definitions shall apply throughout 

this Subchapter: 

(1) "Section" means the Hazardous Waste Section, 

in the Division of Waste Management, 

Department of Environment and Natural 

Resources. Environmental Quality. 

(2) The "Department" means the Department of 

Environment and Natural Resources (DENR).  

Environmental Quality (DEQ). 

(3) "Division" means the Division of Waste 

Management (DWM). 

(4) "Long Term Storage" means the containment of 

hazardous waste for an indefinite period of time 

in a facility designed to be closed with the 

hazardous waste in place. 

(5) "Off-site Recycling Facility" means any facility 

that receives shipments of hazardous waste 

from off-site to be recycled or processed for 

recycling through any process conducted at the 

facility, but does not include any facility owned 

or operated by a generator of hazardous waste 

solely to recycle their own waste.  

 

Authority G.S. 130A 294(c); 150B-21.6. 

 

15A NCAC 13A .0103 PETITIONS  PART 260 

(a)  All rulemaking petitions for changes in this Subchapter shall 

be made in accordance with 15A NCAC 24B .0101. 15A NCAC 

02I .0501. 

(b)  In applying the federal requirements incorporated by 

reference in this Rule, "15A NCAC 24B .0101" 15A NCAC 02I 

.0501 shall be substituted for references to 40 CFR 260.20. 

(c)  40 CFR 260.21 through 260.43 (Subpart C), "Rulemaking 

Petitions," are incorporated by reference including subsequent 

amendments and editions, editions.except that 40 CFR 260.30(d), 

260.30(e), 260.33(c), 260.34, 260.42 and 260.43 are not 

incorporated by reference. 

 

Authority G.S. 130A-294(c); 150B-21.6. 
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15A NCAC 13A .0106 IDENTIFICATION AND  

LISTING OF HAZARDOUS  WASTES - PART 261 

(a)  40 CFR 261.1 through 261.9 (Subpart A), "General", are 

incorporated by reference including subsequent amendments and 

editions, editions.except that 40 CFR 261.2(a)(2)(ii) and 40 CFR 

261.4(a)(23), 261.4(a)(24), and 261.4(a)(25) are not incorporated 

by reference.   

(b)  40 CFR 261.10 through 261.11 (Subpart B), "Criteria for 

Identifying the Characteristics of Hazardous Waste and for 

Listing Hazardous Waste", are incorporated by reference 

including subsequent amendments and editions. 

(c)  40 CFR 261.20 through 261.24 (Subpart C), "Characteristics 

of Hazardous Waste" are incorporated by reference including 

subsequent amendments and editions. 

(d)  40 CFR 261.30 through 261.37 (Subpart D),"Lists of 

Hazardous Wastes" are incorporated by reference including 

subsequent amendments and editions.   

(e)  40 CFR 261.38 through 261.41 (Subpart E), 

"Exclusions/Exemptions" are incorporated by reference including 

subsequent amendments and editions. 

(f)  40 CFR 261.140 through 261.151 (Subpart H), "Financial 

Requirements for Management of Excluded Hazardous 

Secondary Materials" are incorporated by reference including 

subsequent amendments and editions. 

(g)  40 CFR 261.170 through 261.179 (Subpart I), "Use and 

Management of Containers" are incorporated by reference 

including subsequent amendments and editions. 

(h)  40 CFR 261.190 through 261.200 (Subpart J) "Tank Systems" 

are incorporated by reference including subsequent amendments 

and editions. 

(i)  40 CFR 261.400 through 261.420 (Subpart M), "Emergency 

Preparedness and Response for Management of Excluded 

Hazardous Secondary Materials" are incorporated by reference 

including subsequent amendments and editions. 

(j)  40 CFR 261.1030 through 261.1049 (Subpart AA) "Air 

Emission Standards for Process Vents", are incorporated by 

reference including subsequent amendments and editions. 

(k)  40 CFR 261.1050 through 261.1079 (Subpart BB) "Air 

Emission Standards for Equipment Leaks" are incorporated by 

reference including subsequent amendments and editions. 

(l)  40 CFR 261.1080 through 261.1090 (Subpart CC) "Air 

Emission Standards for Tanks and Containers" are incorporated 

by reference including subsequent amendments and editions.  

(f)(m)  The Appendices to 40 CFR Part 261 are incorporated by 

reference including subsequent amendments and editions. 

 

Authority G.S. 130A-294(c); 150B-21.6. 

 

15A NCAC 13A .0107 STDS APPLICABLE TO  

GENERATORS OF HAZARD OUS WASTE - PART 262 

(a)  40 CFR 262.10 through 262.12 (Subpart A), "General", are 

incorporated by reference including subsequent amendments and 

editions.   

(b)  40 CFR 262.20 through 262.27 (Subpart B), "The Manifest", 

are incorporated by reference including subsequent amendments 

and editions editions.except that 262.24, 262.25, and 262.26 are 

not incorporated by reference.   

(c)  40 CFR 262.30 through 262.34 (Subpart C), "Pre-Transport 

Requirements", are incorporated by reference including 

subsequent amendments and editions.   

(d)  40 CFR 262.40 through 262.44 (Subpart D), "Recordkeeping 

and Reporting", are incorporated by reference including 

subsequent amendments and editions.  In addition, a generator 

shall keep records of inspections and results of inspections 

required by Section 262.34 for at least three years from the date 

of the inspection.  

(e)  40 CFR 262.50 through 262.58 (Subpart E), "Exports of 

Hazardous Waste", are incorporated by reference including 

subsequent amendments and editions.   

(f)  40 CFR 262.60 (Subpart F), "Imports of Hazardous Waste", is 

incorporated by reference including subsequent amendments and 

editions.   

(g)  40 CFR 262.70 (Subpart G), "Farmers" is incorporated by 

reference including subsequent amendments and editions. 

(h)  40 CFR 262.80 through 262.89 (Subpart H), "Transfrontier 

Shipments of Hazardous Waste for Recovery within the OECD", 

are incorporated by reference including subsequent amendments 

and editions, except that 40 CFR 262.89(e) is not incorporated by 

reference. 

(i)  40 CFR 262.200 through 262.216 (Subpart K), "Alternative 

Requirements for Hazardous Waste Determination and 

Accumulation of Unwanted Material for Laboratories Owned by 

Eligible Academic Entities", is incorporated by reference 

including subsequent amendments and editions. 

(j)  The appendix to 40 CFR Part 262 is incorporated by reference 

including subsequent amendments and editions.  

 

Authority G.S. 130A-294(c); 150B-21.6. 

 

15A NCAC 13A .0108 STDS APPLICABLE  TO  

TRANSPORTERS OF HAZARDOUS WASTE ï PART 263 

(a)  40 CFR 263.10 through 263.12 (Subpart A), "General", are 

incorporated by reference including subsequent amendments and 

editions. 

(b)  40 CFR 263.20 through 263.22 263.25 (Subpart B), 

"Compliance With the Manifest System and Record keeping", are 

incorporated by reference including subsequent amendments and 

editions. 

(c)  Upon discovering a significant manifest discrepancy, the 

transporter must attempt to reconcile the discrepancy with the waste 

generator (e.g. with telephone conversations). If  the discrepancy is 

not resolved within 15 days after receiving the waste, the transporter 

must immediately submit to the Department a letter describing the 

discrepancy and attempts to reconcile it with a copy of the manifest 

or shipping paper at issue. 

(d)  Manifest discrepancies are differences between the quantity or 

type of hazardous waste designated on the manifest or shipping 

paper, and the quantity or type of hazardous waste a transporter 

actually transports. Significant discrepancies in quantity are: for 

bulk waste, variations greater than 10 percent in weight; and, for 

batch waste, any variation in piece count (e.g. a discrepancy of one 

drum in a truckload). Significant discrepancies in type are obvious 

differences which can be discovered by inspection or waste analysis 

(e.g. waste solvent substituted for waste acid, or toxic constituents 

not reported on the manifest or shipping paper). 
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(e)  40 CFR 263.30 through 263.31 (Subpart C), "Hazardous Waste 

Discharges", are incorporated by reference including subsequent 

amendments and editions.  

 

Authority G.S. 130A-294(c); 150B-21.6. 

 

 

TITLE 21 ï OCCUPATIONAL LICENSI NG BOARDS AND 

COMMISSIONS 

 

CHAPTER 11 ï BOARD OF EMPLOYEE AS SISTANCE 

PROFESSIONALS 

 

Notice is hereby given in accordance with G.S. 150B-

21.3A(c)(2)g. that the Board of Employee Assistance 

Professionals intends to readopt without substantive changes the 

rules cited as 21 NCAC 11 .0104, .0108, .0111, and .0112. 

 

Pursuant to G.S. 150B-21.2(c)(1), the text of the rule(s) proposed 

for readoption without substantive changes are not required to be 

published.  The text of the rules are available on the OAH website:  

http://reports.oah.nc.us/ncac.asp. 

 

Link to agency website pursuant to G.S. 150B-19.1(c):  

http://eapa.com/leap 

 

Proposed Effective Date:  May 1, 2016 

 

Public Hearing: 

Date:  February 15, 2016 

Time:  11:30 a.m. 

Location:  1046 Washington Street, Raleigh, NC 27605 

 

Reason for Proposed Action:  The NCBEAP determined that 

these four rules, relating to license application, fees, disciplinary 

actions, and civil penalties would be of interest to the regulated 

public during the Existing Rules Review process.  The NCBEAP 

has approximately 100 licensees.  No comment was given and the 

agency is seeking reaadoption. 

 

Comments may be submitted to:  Jo Yarbrough, 3004 Mail 

Service Center, Raleigh, NC 27699, phone (919) 715-2319, fax 

(919) 508-0960, email jo.yarbrough@dhhs.nc.gov 

 

Comment period ends:  February 15, 2016 

 

Procedure for Subjecting a Proposed Rule to Legislative 

Review: If an objection is not resolved prior to the adoption of the 

rule, a person may also submit written objections to the Rules 

Review Commission after the adoption of the Rule. If the Rules 

Review Commission receives written and signed objections after 

the adoption of the Rule in accordance with G.S. 150B-21.3(b2) 

from 10 or more persons clearly requesting review by the 

legislature and the Rules Review Commission approves the rule, 

the rule will become effective as provided in G.S. 150B-21.3(b1). 

The Commission will receive written objections until 5:00 p.m. 

on the day following the day the Commission approves the rule. 

The Commission will receive those objections by mail, delivery 

service, hand delivery, or facsimile transmission. If you have any 

further questions concerning the submission of objections to the 

Commission, please call a Commission staff attorney at 919-431-

3000. 

 

Fiscal impact (check all that apply). 

 State funds affected 

 Environmental permitting of DOT affected 

 Analysis submitted to Board of Transportation 

 Local funds affected 

 Substantial economic impact (Ó$1,000,000) 

 Approved by OSBM 

 No fiscal note required by G.S. 150B-21.4 

 No fiscal note required by G.S. 150B-21.3A(d)(2) 

 

SECTION .0100 - ADMINISTRATION  

 

21 NCAC 11 .0104 LICENSE APPLICAT ION  

(READOPTION WITHOUT SUBSTANTIVE CHANGES) 

 

21 NCAC 11 .0108 DISCIPLINARY  

ACTION/HEARING  (READOPTION WITHOUT  

SUBSTANTIVE CHANGES) 

 

21 NCAC 11 .0111 FEES (READOPTION WITHOUT  

SUBSTANTIVE CHANGES) 

 

21 NCAC 11 .0112 PENALTIES  (READOPTION  

WITHOUT SUBSTANTIVE CHANGES) 

 

* * * * * * * * * * * * * * * * * * * *  
 

CHAPTER 32 ï NORTH CAROLINA MEDIC AL BOARD  

 

Notice is hereby given in accordance with G.S. 150B-21.2. that 

the North Carolina Medical Board intends to amend the rule cited 

as 21 NCAC 32T .0101. 

 

Link to agency website pursuant to G.S. 150B-19.1(c):  

www.ncmedboard.org/about_the_board/rule_changes 

 

Proposed Effective Date: July 1, 2016 

 

Public Hearing: 

Date: March 14, 2016 

Time: 5:00 p.m. 

Location: North Carolina Board of Pharmacy, 6015 Farrington 

Road, Suite 201, Chapel Hill, NC 27517 

 

Reason for Proposed Action:  The Board of Pharmacy and the 

Medical Board have proposed joint rule changes to the Clinical 

Pharmacist Practitioner rules, with two principal purposes: (1) to 

adjust the supervisory procedures to be more effective, in light of 

experience with the program; and (2) to shift the registration 

processing function to the Board of Pharmacy.   

 

Comments may be submitted to: Wanda Long, Rules 

Coordinator, P.O. Box 20007, Raleigh, NC 27619, email 

rules@ncmedboard.org 
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Comment period ends:  March 14, 2016 at 5:00 p.m.  

 

Procedure for Subjecting a Proposed Rule to Legislative 

Review: If an objection is not resolved prior to the adoption of the 

rule, a person may also submit written objections to the Rules 

Review Commission after the adoption of the Rule. If the Rules 

Review Commission receives written and signed objections after 

the adoption of the Rule in accordance with G.S. 150B-21.3(b2) 

from 10 or more persons clearly requesting review by the 

legislature and the Rules Review Commission approves the rule, 

the rule will become effective as provided in G.S. 150B-21.3(b1). 

The Commission will receive written objections until 5:00 p.m. 

on the day following the day the Commission approves the rule. 

The Commission will receive those objections by mail, delivery 

service, hand delivery, or facsimile transmission. If you have any 

further questions concerning the submission of objections to the 

Commission, please call a Commission staff attorney at 919-431-

3000. 

 

Fiscal impact (check all that apply). 

 State funds affected 

 Environmental permitting of DOT affected 

 Analysis submitted to Board of Transportation 

 Local funds affected 

 Substantial economic impact (Ó$1,000,000) 

 Approved by OSBM 

 No fiscal note required by G.S. 150B-21.4 

 

SUBCHAPTER 32T ï CLINICAL PHARMACIST 

PRACTITIONER  

 

SECTION .0100 ï CLINICAL PHARMACIST 

PRACTITIONER  

 

21 NCAC 32T .0101 CLINICAL PHARMACIST  

PRACTITIONER  

(a)  Definitions as used in the Rule: 

(1) "Medical Board" means the North Carolina 

Medical Board. 

(2) "Pharmacy Board" means the North Carolina 

Board of Pharmacy.  

(3) "Joint Subcommittee" means the subcommittee 

composed of four members of the Pharmacy 

Board and four members of the Medical Board 

to whom responsibility is given by G.S. 90-6(c) 

to develop rules to govern the provision of drug 

therapy management by the Clinical Pharmacist 

Practitioner in North Carolina. 

(4) "Clinical Pharmacist Practitioner or CPP" 

means a licensed pharmacist who is approved 

to provide drug therapy management under the 

direction of, or under the supervision of a 

licensed physician who has provided written 

instructions for a patient and disease specific 

drug therapy which may include ordering, 

changing, substituting therapies or ordering 

tests. Only a pharmacist approved by the 

Pharmacy Board and the Medical Board may 

legally identify himself as a CPP. 

(5) "Supervising Physician" means a licensed 

physician who, by signing the CPP agreement, 

is held accountable for the on-going supervision 

and evaluation of the drug therapy management 

performed by the CPP as defined in the 

physician, patient, pharmacist and disease 

specific written CPP agreement.  

(6) "Primary Supervising Physician" means the 

licensed physician who shall provide on-going 

supervision, collaboration, consultation, and 

evaluation of the drug therapy management 

performed by the CPP as defined in the written 

CPP agreement. 

(7) "Back-up Supervising Physician" means a 

licensed physician who shall provide 

supervision, collaboration, consultation, and 

evaluation of the drug therapy management 

performed by the CPP as defined in the written 

CPP agreement when the Primary Supervising 

Physician is not available. 

(6)(8) "Approval" means authorization by the Medical 

Board and the Pharmacy Board for a pharmacist 

to practice as a CPP in accordance with this 

Rule. 

(7)(9) "Continuing Education or CE" is defined as 

courses or materials which have been approved 

for credit by the American Council on 

Pharmaceutical Education. 

(8)(10) "Clinical Experience approved by the Boards" 

means work in a pharmacy practice setting 

which includes experience consistent with the 

following components as listed in Parts 

(b)(2)(A), (B), (C), (D), (E), (H), (I), (J), (N), 

(O), and (P) of this Rule.  Clinical experience 

requirements must be met only through 

activities separate from the certificate programs 

referred to in Parts (b)(1)(B) of this Rule. 

(b)  CPP application for approval. 

(1) The requirements for application for CPP 

approval include that the pharmacist: 

(A) has an unrestricted and current license 

to practice as a pharmacist in North 

Carolina; 

(B) meets one of the following 

qualifications: 

(i) has earned Certification from 

the Board of Pharmaceutical 

Specialties, is a Certified 

Geriatric Pharmacist as 

certified by the Commission 

for Certification in Geriatric 

Pharmacy, or has completed 

an American Society of 

Health System Pharmacists 

(ASHP) accredited residency 

program, which includes two 

years of clinical experience 

approved by the Boards; 
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(ii)  has successfully completed 

the course of study and holds 

the academic degree of 

Doctor of Pharmacy and has 

three years of clinical 

experience approved by the 

Boards and has completed a 

North Carolina Center for 

Pharmaceutical Care 

(NCCPC) or American 

Council on Pharmaceutical 

Education (ACPE) approved 

certificate program in the 

area of practice covered by 

the CPP agreement; or 

(iii)  has successfully completed 

the course of study and holds 

the academic degree of 

Bachelor of Science in 

Pharmacy and has five years 

of clinical experience 

approved by the Boards and 

has completed two NCCPC 

or ACPE approved certificate 

programs with at least one 

program in the area of 

practice covered by the CPP 

agreement; 

(C) submits the required application and 

the fee to the Medical Pharmacy 

Board; 

(D) submits any information deemed 

necessary by the Medical Pharmacy 

Board in order to evaluate the 

application; and 

(E) has a signed supervising physician 

agreement.  

If for any reason a CPP discontinues working in the approved 

physician arrangement, the clinical pharmacist practitioner shall 

notify both Boards the Pharmacy Board in writing within ten days 

and the CPP's approval shall automatically terminate or be placed 

on an inactive status until such time as a new application is 

approved in accordance with this Subchapter. 

(2) All certificate programs referred to in Subpart 

(b)(1)(B)(i) of this Rule must contain a core 

curriculum including the following 

components: 

(A) communicating with healthcare 

professionals and patients regarding 

drug therapy, wellness, and health 

promotion; 

(B) designing, implementing, monitoring, 

evaluating, and modifying or 

recommending modifications in drug 

therapy to insure effective, safe, and 

economical patient care; 

(C) identifying, assessing and solving 

medication-related problems and 

providing a clinical judgment as to the 

continuing effectiveness of 

individualized therapeutic plans and 

intended therapeutic outcomes; 

(D) conducting physical assessments, 

evaluating patient problems, ordering 

and monitoring medications and 

laboratory tests; 

(E) referring patients to other health 

professionals as appropriate; 

(F) administering medications;  

(G) monitoring patients and patient 

populations regarding the purposes, 

uses, effects and pharmacoeconomics 

of their medication and related 

therapy;  

(H) counseling patients regarding the 

purposes, uses, and effects of their 

medication and related therapy; 

(I) integrating relevant diet, nutritional 

and non-drug therapy with 

pharmaceutical care;  

(J) recommending, counseling, and 

monitoring patient use of non-

prescription drugs, herbal remedies 

and alternative medicine practices; 

(K) ordering of and educating patients 

regarding proper usage of devices, and 

durable medical equipment; 

(L) providing emergency first care; 

(M) retrieving, evaluating, utilizing, and 

managing data and professional 

resources;  

(N) using clinical data to optimize 

therapeutic drug regimens;  

(O) collaborating with other health 

professionals; 

(P) documenting interventions and 

evaluating pharmaceutical care 

outcomes;  

(Q) integrating pharmacy practice within 

healthcare environments;  

(R) integrating national standards for the 

quality of healthcare; and  

(S) conducting outcomes and other 

research. 

(3) The completed application for approval to 

practice as a CPP shall be reviewed by the 

Medical Board upon verification of a full and 

unrestricted license to practice as a pharmacist 

in North Carolina. 

(A) The application shall be approved and 

at the time of approval the Medical 

Board shall issue a number which shall 

be printed on each prescription written 

by the CPP; or 

(B) the application shall be denied; or 

(C) the application shall be approved with 

restrictions. 

(c)  Annual Renewal. 
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(1) Each CPP shall register annually on or before 

December 31 the anniversary of his or her birth 

date by: 

(A) verifying a current Pharmacist license; 

(B) submitting the renewal fee as specified 

in Subparagraph (j)(2) of this Rule;  

(C) completing the Medical Pharmacy 

Board's renewal form; and 

(D) reporting continuing education credits 

as required by Paragraph (d) of this 

Rule.specified by the Medical Board. 

(2) If the CPP has not renewed within 30 60 days 

of December 31, the anniversary of the CPP's 

birth date, the approval to practice as a CPP 

shall lapse. 

(d)  Continuing Education. 

(1) Each CPP shall earn 35 hours of practice 

relevant CE each year approved by the 

Pharmacy Board. 

(2) Documentation of these hours shall be kept at 

the CPP practice site and made available for 

inspection by agents of the Medical Board or 

Pharmacy Board. 

(e)  The A supervising physician who has a signed agreement with 

the CPP shall be readily available for consultation with the CPP; 

and shall review and countersign each order written by the 

CPP.CPP within seven days. 

(f)  The written CPP agreement shall: 

(1) be approved and signed by both the Primary 

Supervising Physician, and Back-Up 

Supervising Physiciansupervising physician 

and the CPP CPP, and a copy shall be 

maintained in each practice site for inspection 

by agents of either Board upon request; 

(2) be specific in regards to the physician, the 

pharmacist, the patient and the disease; 

(3) specify the predetermined drug therapy which 

shall include the diagnosis and product 

selection by the patient's physician; any 

modifications which may be permitted, dosage 

forms, dosage schedules and tests which may be 

ordered; 

(4) prohibit the substitution of a chemically 

dissimilar drug product by the CPP for the 

product prescribed by the physician without 

first obtaining written consent of the physician; 

(5) include a pre-determined plan for emergency 

services; 

(6) for the first six months of the CPP agreement, 

include a plan and schedule for monthly 

meetings to discuss practice-relevant clinic 

issues and quality improvement measures 

weekly quality control, review and 

countersignature of all orders written by the 

CPP in a face-to-face conference between the 

physician Primary Supervising Physician and 

CPP, and thereafter include a plan and schedule 

for meetings between the Primary Supervising 

Physician and CPP at least every six months to 

discuss practice-relevant clinical issues and 

quality improvement measures.  

Documentation of the meetings between the 

CPP and the Primary Supervising Physician 

shall:CPP;  

(A) identify clinical issues discussed and 

actions taken; 

(B) be signed and dated by those who 

attended; and 

(C) be retained by both the CPP and 

Primary Supervising Physician and be 

available for review by members or 

agents of either Board for five 

calendar years; 

(7) require that the patient be notified of the 

collaborative relationship; and 

(8) be terminated when patient care is transferred 

to another physician and new orders shall be 

written by the succeeding physician. 

(g)  The supervising physician of the CPP shall: 

(1) be fully licensed with the Medical Board and 

engaged in clinical practice; 

(2) not be serving in a postgraduate medical 

training program;  

(3) be approved in accordance with this Subchapter 

before the CPP supervision occurs; and 

(4) supervise no more than three pharmacists. 

(h)  The CPP shall wear a nametag spelling out the words "Clinical 

Pharmacist Practitioner". 

(i)  The CPP may be censured or reprimanded or the CPP's 

approval may be restricted, suspended, revoked, annulled, denied 

or terminated by the Medical Board or the Pharmacy Board and 

the pharmacist may be censured or reprimanded or the 

pharmacist's license may be restricted, suspended, revoked, 

annulled, denied, or terminated by the Pharmacy Board, in 

accordance with provisions of G.S. 150B if either Board finds one 

or more of the following: 

(1) the CPP has held himself or herself out or 

permitted another to represent the CPP as a 

licensed physician; 

(2) the CPP has engaged or attempted to engage in 

the provision of drug therapy management 

other than at the direction of, or under the 

supervision of, a physician licensed and 

approved by the Medical Board to be that CPP's 

supervising physician; 

(3) the CPP has performed or attempted to provide 

medical management outside the approved drug 

therapy agreement or for which the CPP is not 

qualified by education and training to perform; 

(4) The CPP commits any act prohibited by any 

provision of G.S. 90-85.38 as determined by the 

Pharmacy Board or G.S. 90-14(a)(1), (a)(3) 

through (a)(14) and (c) as determined by the 

Medical Board; or 

(5) the CPP has failed to comply with any of the 

provisions of this Rule. 
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Any modification of treatment for financial gain on the part of the 

supervising physician or CPP shall be grounds for denial of Board 

approval of the agreement. 

(j)  Fees: 

(1) An application fee of one hundred dollars 

($100.00) shall be paid at the time of initial 

application for approval and each subsequent 

application for approval to practice. 

(2) The fee for annual renewal of approval, due at 

the time of annual renewal pursuant to 

Paragraph (c) of this Rule,on the CPP's 

anniversary of birth date is fifty dollars 

($50.00). 

(3) No portion of any fee in this Rule is refundable. 

 

Authority G.S. 90-6(c); 90-18(c)3a; 90-18.4. 

 

* * * * * * * * * * * * * * * * * * * *  
 

CHAPTER 46 ï NORTH CAROLINA BOARD  OF 

PHARMACY  

 

Notice is hereby given in accordance with G.S. 150B-21.2 that the 

North Carolina Board of Pharmacy intends to amend the rule 

cited as 21 NCAC 46 .3101. 

 

Link to agency website pursuant to G.S. 150B-19.1(c):  

www.ncbop.org/lawandrules.htm 

 

Proposed Effective Date:  July 1, 2016 

 

Public Hearing: 

Date:  March 14, 2016 

Time:  5:00 p.m. 

Location:  North Carolina Board of Pharmacy, 6015 Farrington 

Road, Suite 201, Chapel Hill, NC 27517 

 

Reason for Proposed Action:  The Board of Pharmacy and the 

Medical Board have proposed joint rule changes to the Clinical 

Pharmacist Practitioner rules, with two principal purposes:  (1) 

to adjust the supervisory procedures to be more effective, in light 

of experience with the program; and (2) to shift the registration 

processing function to the Board of Pharmacy. 

 

Comments may be submitted to:  Jay Campbell, 6015 

Farrington Road, Suite 201, Chapel Hill, NC 27517, fax (919) 

246-1056, jcampbell@ncbop.org 

 

Comment period ends:  5:00 p.m., March 14, 2016 

 

Procedure for Subjecting a Proposed Rule to Legislative 

Review: If an objection is not resolved prior to the adoption of the 

rule, a person may also submit written objections to the Rules 

Review Commission after the adoption of the Rule. If the Rules 

Review Commission receives written and signed objections after 

the adoption of the Rule in accordance with G.S. 150B-21.3(b2) 

from 10 or more persons clearly requesting review by the 

legislature and the Rules Review Commission approves the rule, 

the rule will become effective as provided in G.S. 150B-21.3(b1). 

The Commission will receive written objections until 5:00 p.m. 

on the day following the day the Commission approves the rule. 

The Commission will receive those objections by mail, delivery 

service, hand delivery, or facsimile transmission. If you have any 

further questions concerning the submission of objections to the 

Commission, please call a Commission staff attorney at 919-431-

3000. 

 

Fiscal impact (check all that apply). 

 State funds affected 

 Environmental permitting of DOT affected 

 Analysis submitted to Board of Transportation 

 Local funds affected 

 Substantial economic impact (Ó$1,000,000) 

 Approved by OSBM 

 No fiscal note required by G.S. 150B-21.4 

 

SECTION .3100 - CLINICAL PHARMACIST 

PRACTITIONER  

 

21 NCAC 46 .3101 CLINICAL PHARMACIST  

PRACTITIONER  

(a)  Definitions. As used in this Rule: 

(1) "Medical Board" means the North Carolina 

Medical Board. 

(2) "Pharmacy Board" means the North Carolina 

Board of Pharmacy. 

(3) "Joint Subcommittee" means the subcommittee 

composed of four members of the Pharmacy 

Board and four members of the Medical Board 

to whom responsibility is given by G.S. 90-6(c) 

to develop rules to govern the provision of drug 

therapy management by the Clinical Pharmacist 

Practitioner in North Carolina. 

(4) "Clinical Pharmacist Practitioner or CPP" 

means a licensed pharmacist who is approved 

to provide drug therapy management, including 

controlled substances, under the direction of, or 

under the supervision of a licensed physician 

who has provided written instructions for a 

patient and disease specific drug therapy which 

may include ordering, changing, substituting 

therapies or ordering tests. Only a pharmacist 

approved by the Pharmacy Board and the 

Medical Board may legally identify himself as 

a CPP. 

(5) "Supervising Physician" means a licensed 

physician who, by signing the CPP agreement, 

is held accountable for the on-going supervision 

and evaluation of the drug therapy management 

performed by the CPP as defined in the 

physician, patient, pharmacist and disease 

specific written CPP agreement.  

(6) "Primary Supervising Physician" means the 

licensed physician who shall provide on-going 

supervision, collaboration, consultation, and 

evaluation of the drug therapy management 

performed by the CPP as defined in the written 

CPP agreement. 
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(7) "Back-Up Supervising Physician" means a 

licensed physician who shall provide 

supervision, collaboration, consultation, and 

evaluation of the drug therapy management 

performed by the CPP as defined in the written 

CPP agreement when the Primary Supervising 

Physician is not available.   

(6)(8) "Approval" means authorization by the Medical 

Board and the Pharmacy Board for a pharmacist 

to practice as a CPP in accordance with this 

Rule. 

(7)(9) "Continuing Education or CE" is defined as 

courses or materials which have been approved 

for credit by the American Council on 

Pharmaceutical Education. 

(8)(10) "Clinical Experience approved by the Boards" 

means work in a clinical pharmacy practice 

setting which includes experience consistent 

with the components listed in Parts (b)(2)(A), 

(B), (C), (D), (E), (H), (I), (J), (N), (O), and (P) 

of this Rule.  Clinical experience requirements 

must be met only through activities separate 

from the certificate programs referred to in 

Parts (b)(1)(B) of this Rule. 

(b)  CPP application for approval. 

(1) The requirements for application for CPP 

approval include that the pharmacist: 

(A) has an unrestricted and current license 

to practice as a pharmacist in North 

Carolina; 

(B) meets one of the following 

qualifications: 

(i) has earned Certification from 

the Board of Pharmaceutical 

Specialties, is a Certified 

Geriatric Pharmacist as 

certified by the Commission 

for Certification in Geriatric 

Pharmacy or has completed 

an American Society of 

Health System Pharmacists 

(ASHP) accredited residency 

program, which includes two 

years of clinical experience 

approved by the Boards; or 

(ii)  has successfully completed 

the course of study and holds 

the academic degree of 

Doctor of Pharmacy and has 

three years of clinical 

experience approved by the 

Boards and has completed a 

North Carolina Center for 

Pharmaceutical Care 

(NCCPC) or American 

Council on Pharmaceutical 

Education (ACPE) approved 

certificate program in the 

area of practice covered by 

the CPP agreement; or 

(iii)  has successfully completed 

the course of study and holds 

the academic degree of 

Bachelor of Science in 

Pharmacy and has five years 

of clinical experience 

approved by the Boards and 

has completed two NCCPC 

or ACPE approved certificate 

programs with at least one 

program in the area of 

practice covered by the CPP 

agreement; 

(C) submits the required application and 

the fee to the Medical Pharmacy 

Board; 

(D) submits any information deemed 

necessary by the Medical Pharmacy 

Board in order to evaluate the 

application; and 

(E) has a signed supervising physician 

agreement. 

If for any reason a CPP discontinues working in the approved 

physician arrangement, the CPP shall notify both Boards the 

Pharmacy Board in writing within 10 days and the CPP's approval 

shall automatically terminate or be placed on an inactive status 

until such time as a new application is approved in accordance 

with this Subchapter. 

(2) All certificate programs referred to in Subpart 

(b)(1)(B)(i) of this Rule must contain a core 

curriculum including the following 

components: 

(A) communicating with healthcare 

professionals and patients regarding 

drug therapy, wellness, and health 

promotion; 

(B) designing, implementing, monitoring, 

evaluating, and modifying or 

recommending modifications in drug 

therapy to insure effective, safe, and 

economical patient care; 

(C) identifying, assessing and solving 

medication-related problems and 

providing a clinical judgment as to the 

continuing effectiveness of 

individualized therapeutic plans and 

intended therapeutic outcomes; 

(D) conducting physical assessments, 

evaluating patient problems, ordering 

and monitoring medications and 

laboratory tests; 

(E) referring patients to other health 

professionals as appropriate; 

(F) administering medications; 

(G) monitoring patients and patient 

populations regarding the purposes, 

uses, effects and pharmacoeconomics 



PROPOSED RULES 

 

  

30:12                                                             NORTH CAROLINA REGISTER                                DECEMBER 15, 2015 

1291 

of their medication and related 

therapy; 

(H) counseling patients regarding the 

purposes, uses, and effects of their 

medication and related therapy; 

(I) integrating relevant diet, nutritional 

and non-drug therapy with 

pharmaceutical care; 

(J) recommending, counseling, and 

monitoring patient use of non-

prescription drugs, herbal remedies 

and alternative medicine practices; 

(K) using, ordering, and instructing on the 

use of devices, and durable medical 

equipment; 

(L) providing emergency first care; 

(M) retrieving, evaluating, utilizing, and 

managing data and professional 

resources; 

(N) using clinical data to optimize 

therapeutic drug regimens; 

(O) collaborating with other health 

professionals; 

(P) documenting interventions and 

evaluating pharmaceutical care 

outcomes; 

(Q) integrating pharmacy practice within 

healthcare environments; 

(R) integrating national standards for the 

quality of healthcare; and 

(S) conducting outcomes and other 

research. 

(3) The completed application for approval to 

practice as a CPP shall be reviewed by the 

Medical Board upon verification of a full and 

unrestricted license to practice as a pharmacist 

in North Carolina. 

(A) The application shall be approved and 

at the time of approval the Medical 

Board shall issue a number which shall 

be printed on each prescription written 

by the CPP; or 

(B) The application shall be denied; or 

(C) The application shall be approved with 

restrictions. 

(c)  Annual Renewal. 

(1) Each CPP shall register annually on or before 

December 31 the anniversary of his or her birth 

date by: 

(A) verifying a current Pharmacist license; 

(B) submitting the renewal fee as specified 

in Subparagraph (j)(2) of this Rule; 

(C) completing the Medical Pharmacy 

Board's renewal form; and 

(D) reporting continuing education credits 

as required by Paragraph (d) of this 

Rule. specified by the Medical Board. 

(2) If the CPP has not renewed within 30 60 days 

of December 31, the anniversary of the CPP's 

birth date, the approval to practice as a CPP 

shall lapse. 

(d)  Continuing Education. 

(1) Each CPP shall earn 35 hours of practice 

relevant CE each year approved by the 

Pharmacy Board. 

(2) Documentation of these hours shall be kept at 

the CPP practice site and made available for 

inspection by agents of the Medical Board or 

Pharmacy Board. 

(e)  The A supervising physician who has a signed agreement with 

the CPP shall be readily available for consultation with the CPP 

and shall review and countersign each order written by the CPP. 

CPP within seven days. 

(f)  The written CPP agreement shall: 

(1) be approved and signed by both the Primary 

Supervising Physician, any Back-Up 

Supervising Physiciansupervising physician 

and the CPP CPP, and a copy shall be 

maintained in each practice site for inspection 

by agents of either Board upon request; 

(2) be specific in regard to the physician, the 

pharmacist, the patient and the disease; 

(3) specify the predetermined drug therapy which 

shall include the diagnosis and product 

selection by the patient's physician;  any 

modifications which may be permitted, dosage 

forms, dosage schedules and tests which may be 

ordered; 

(4) prohibit the substitution of a chemically 

dissimilar drug product by the CPP for the 

product prescribed by the physician without 

first obtaining written consent of the physician; 

(5) include a pre-determined plan for emergency 

services; 

(6) for the first six months of the CPP agreement, 

include a plan and schedule for monthly 

meetings to discuss practice-relevant clinic 

issues and quality improvement measures 

weekly quality control, review and 

countersignature of all orders written by the 

CPP in a face-to-face conference between the 

physician Primary Supervising Physician and 

CPP, and thereafter include a plan and schedule 

for meetings between the Primary Supervising 

Physician and CPP at least every six months to 

discuss practice-relevant clinical issues and 

quality improvement measures.  

Documentation of the meetings between the 

CPP and the Primary Supervising Physician 

shall:CPP; 

(A) identify clinical issues discussed and 

actions taken; 

(B) be signed and dated by those who 

attended; and 

(C) be retained by both the CPP and 

Primary Supervising Physician and be 

available for review by members or 
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agents of either Board for five 

calendar years; 

(7) require that the patient be notified of the 

collaborative relationship; and 

(8) be terminated when patient care is transferred 

to another physician and new orders shall be 

written by the succeeding physician. 

(g)  The A supervising physician of the CPP shall: 

(1) be fully licensed with the Medical Board and 

engaged in clinical practice; 

(2) not be serving in a postgraduate medical 

training program; 

(3) be approved in accordance with this Subchapter 

before the CPP supervision occurs; and 

(4) supervise no more than three pharmacists. 

(h)  The CPP shall wear a nametag spelling out the words "Clinical 

Pharmacist Practitioner". 

(i)  A CPP may be censured or reprimanded, and his or her 

approval may be restricted, suspended, revoked, annulled, denied 

or terminated by the Medical Board or the Pharmacy Board. The 

pharmacist may be censured or reprimanded, and the pharmacist's 

license may be restricted, suspended, revoked, annulled, denied, 

or terminated by the Pharmacy Board, in accordance with 

provisions of G.S. 150B if either Board finds one or more of the 

following: 

(1) the CPP has held himself or herself out, or 

permitted another, to represent the CPP as a 

licensed physician; 

(2) the CPP has engaged, or attempted to engage, 

in the provision of drug therapy management 

other than at the direction of, or under the 

supervision of, a physician licensed and 

approved by the Medical Board to be that CPP's 

supervising physician; 

(3) the CPP has performed, or attempted to 

provide, medical management outside the 

approved drug therapy agreement or for which 

the CPP is not qualified by education and 

training to perform; 

(4) the CPP commits any act prohibited by G.S. 90-

85.38 as determined by the Pharmacy Board or 

G.S. 90-14(a)(1), (a)(3) through (a)(14) and (c) 

as determined by the Medical Board; or 

(5) the CPP has failed to comply with any of the 

provisions of this Rule. 

Any modification of treatment for financial gain on the part of the 

supervising physician or CPP shall be grounds for denial of Board 

approval of the agreement. 

(j)  Fees: 

(1) An application fee of one hundred dollars 

($100.00) shall be paid at the time of initial 

application for approval and each subsequent 

application for approval to practice. 

(2) The fee for annual renewal of approval, due at 

the time of annual renewal pursuant to 

Paragraph (c) of this Rule, on the CPP's 

anniversary of birth date is fifty dollars 

($50.00). 

(3) No portion of any fee in this Rule is refundable. 

 

Authority G.S. 90-6; 90-18; 90-18.4; 90-85.3; 90-85.18; 90-

85.26A. 

 

* * * * * * * * * * * * * * * * * * * *  
 

CHAPTER 58 ï NORTH CAROLINA REAL ESTATE 

COMMISSION  

 

Notice is hereby given in accordance with G.S. 150B-21.2 that the 

North Carolina Real Estate Commission intends to amend the 

rules cited as 21 NCAC 58A .0103, .0108, .0113, .0116, .2104, 

and .2105; 58B .0102 and .0103. 

 

Link to agency website pursuant to G.S. 150B-19.1(c): 

www.ncrec.gov 

 

Proposed Effective Date: July 1, 2016 

 

Public Hearing: 

Date: January 13, 2016 

Time: 9:00 a.m. 

Location: NC Real Estate Commission, 1313 Navaho Drive, 

Raleigh, NC 27609 

 

Reason for Proposed Action: 
21 NCAC 58A .0103 ï To amend the rule in Paragraph (a) to 

require brokers to update phone numbers and email addresses 

within 10 days of change and to clarify the use of assumed names 

by business entities or sole proprietorships in Paragraph (b).  

Staff Comment: The amendment is needed to keep the commission 

informed regarding changes in broker's contact information and 

clarify that use of assumed names by brokers are limited to 

business entities and sole proprietorships. 

 

21 NCAC 58A .0108 ï To amend the rule to include requirements 

for brokers to maintain all records relied upon to determine 

square footage and all advertising records used to market 

property.  Staff Comment: The amendment is needed to codify the 

requirement that brokers must keep all documentation used in 

determining square footage as stated in the NC Residential 

Square Footage Guidelines and to ensure brokers retain copies of 

all advertising documents pertaining to a marketed property. 

 

21 NCAC 58A .0113 ï To amend the rule to require a broker who 

enters into a conciliation agreement or consent order with 

another agency to report it to the Commission.  Staff Comment: 

The amendment is needed to widen the reporting requirement for 

brokers to include consent orders and conciliation agreements 

with other government agencies. 

 

21 NCAC 58A .0116 ï To amend the rule in Paragraph (d) to 

clarify the text of the rule.  Staff Comment: The amendment is 

needed to clarify a broker's responsibilities when a party to a real 

estate transaction has abandoned associated trust funds. 

 

21 NCAC 58A .2104 ï To amend the rule governing brokers in 

military service to allow postponement of postlicensing 
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education.  Staff Comment: The amendment is needed to correct 

the United States Code reference. 

 

21 NCAC 58A .2105 ï To amend the rule governing brokers in 

military service to demonstrate his or her proof of eligibility for 

postponement of fees and education requirements.  Staff 

Comment: The amendment is needed to correct the United States 

Code reference. 

 

Time Shares:  

21 NCAC 58B .0102 ï To amend the rule to increase the number 

of payment methods a time share project can submit an initial 

registration application fee.  Staff Comment: The amendment is 

needed to allow time share projects the ability to pay registration 

fees by other methods in addition to a certified check. 

 

21 NCAC 58B .0103 ï To amend the rule to include technical 

changes and to increase the number of payment methods a time 

share project can submit a renewal application fee.  Staff 

Comment: The amendment is needed to allow time share projects 

the ability to pay renewal registration fees by other methods in 

addition to a certified check and to correct minor technical 

changes that are needed to clarify the text of the rule. 

 

Comments may be submitted to:  Melissa A. Vuotto, P.O. Box 

17100, Raleigh, NC 27619-7100, phone (919) 875-3700, email 

RA@NCREC.GOV 

 

Comment period ends: March 11, 2016 

 

Procedure for Subjecting a Proposed Rule to Legislative 

Review: If an objection is not resolved prior to the adoption of the 

rule, a person may also submit written objections to the Rules 

Review Commission after the adoption of the Rule. If the Rules 

Review Commission receives written and signed objections after 

the adoption of the Rule in accordance with G.S. 150B-21.3(b2) 

from 10 or more persons clearly requesting review by the 

legislature and the Rules Review Commission approves the rule, 

the rule will become effective as provided in G.S. 150B-21.3(b1). 

The Commission will receive written objections until 5:00 p.m. 

on the day following the day the Commission approves the rule. 

The Commission will receive those objections by mail, delivery 

service, hand delivery, or facsimile transmission. If you have any 

further questions concerning the submission of objections to the 

Commission, please call a Commission staff attorney at 919-431-

3000. 

 

Fiscal impact (check all that apply). 

 State funds affected 

 Environmental permitting of DOT affected 

 Analysis submitted to Board of Transportation 

 Local funds affected 

 Substantial economic impact (Ó$1,000,000) 

 Approved by OSBM 

 No fiscal note required by G.S. 150B-21.4 

 

SUBCHAPTER 58A - REAL ESTATE BROKERS  
 

SECTION .0100 - GENERAL BROKERAGE  

 

21 NCAC 58A .0103 BROKER NAME AND ADDR ESS 

(a)  Upon initial licensure and at all times thereafter, every broker 

shall assure ensure that the Commission has on record the broker's 

current personal name, firm name, trade name, residence address 

address, and firm address. address, telephone number, and email 

address. Every broker shall notify the Commission in writing of 

each change of personal name, firm name, trade name, residence 

address address, and firm address. address, telephone number, and 

email address within 10 days of said change.  All addresses shall 

be sufficiently descriptive to enable the Commission to 

correspond with and locate the broker. 

(b)  Registration of Assumed Name. In the event that any broker 

business entity shall advertise operate in any manner using a firm 

name different from the name under which the firm is licensed or 

a sole proprietorship operating under an assumed name which that 

does not set forth the surname of the broker, owner of the sole 

proprietorship, the broker business entity or sole proprietorship 

shall first file the appropriate certificate with the office of the 

county register of deeds in each county in which the broker 

intends to engage in brokerage activities in compliance with G.S. 

66-68 and notify the Commission in writing of the use of such a 

firm name or assumed name.  In no event shall an individual 

broker operate in any manner that would mislead a consumer as 

to the broker's actual identity or as to the identity of the firm with 

which he or she is affiliated. 

(c)  Business names. A broker shall not include the name of a 

provisional broker or an unlicensed person in the name of a sole 

proprietorship, partnership or business entity other than a 

corporation or limited liability company. No broker shall use a 

business name that includes the name of any active, inactive, or 

cancelled broker without the permission of that broker or that 

broker's authorized representative. 

 

Authority G.S. 55B-5; 66-68; 93A-3(c); 93A-6(a)(1). 

 

21 NCAC 58A .0108 RETENTION OF RECORDS 

(a)  Brokers shall retain records of all sales, rental, and other 

transactions conducted in such capacity, whether the transaction 

is pending, completed completed, or terminated prior to its 

successful conclusion.  The broker shall retain such records for 

three years after all funds held by the broker in connection with 

the transaction have been disbursed to the proper party or parties 

or the successful or unsuccessful conclusion of the transaction, 

whichever occurs later.  However, if the broker's agency 

agreement is terminated prior to the conclusion of the transaction, 

the broker shall retain such records for three years after the 

termination of the agency agreement or the disbursement of all 

funds held by or paid to the broker in connection with the 

transaction, whichever occurs later. 

(b)  Such records Records shall include copies of the following: 

(1) contracts of sale, sale; 

(2) written leases, leases; 

(3) agency contracts, contracts; 

(4) options, options; 

(5) offers to purchase; 

(6) trust or escrow records, records; 

(7) earnest money receipts, receipts; 

(8) disclosure documents, documents; 
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(9) closing statements, statements; 

(10) brokerage cooperation agreements, 

agreements; 

(11) declarations of affiliation, affiliation; 

(12) broker price opinions and comparative market 

analyses prepared pursuant to G.S. 93A, Article 

6, including any notes and supporting 

documentation, and documentation; 

(13) sketches, calculations, photos, and other 

documentation used or relied upon to determine 

square footage; 

(14) advertising used to market a property; and 

(13)(15) any other records pertaining to real estate 

transactions.   

(c)  All such records shall be made available for inspection and 

reproduction by the Commission or its authorized representatives 

without prior notice. 

 

Authority G.S. 93A-3(c); 93A-9. 

 

21 NCAC 58A .0113 REPORTING CRIMINAL  

CONVICTIONS AND DISC IPLINARY ACTIONS  

Any broker who is convicted of any felony or misdemeanor, or 

who is disciplined by or enters into a conciliation agreement or 

consent order with any governmental agency in connection with 

any other occupational license, or whose notarial commission is 

restricted, suspended, or revoked, shall file with the Commission 

a written report of such conviction or action within 60 days of the 

final judgment, order, or disposition in the case.  A form for this 

report is shall be available from the Commission.on the 

Commission's website at www.ncrec.gov or upon request to the 

Commission and shall require the broker to set forth the broker's: 

(1) full legal name; 

(2) physical and mailing address; 

(3) real estate license number; 

(4) telephone number; 

(5) email address; 

(6) social security number;  

(7) date of birth; and  

(8) description of the criminal conviction and 

disciplinary action, including the jurisdiction 

and file number. 

 

Authority G.S. 93A-3(c); 93A-6(a); 93A-6(a)(10); 93A-6(b)(2). 

 

21 NCAC 58A .0116 HANDLING OF TRUST MO NEY 

(a)  Except as provided in Paragraph (b) of this Rule, all monies 

received by a broker acting in his or her fiduciary capacity 

(hereinafter "trust money") shall be deposited in a trust or escrow 

account as defined in Rule .0117(b) of this Section no later than 

three banking days following the broker's receipt of such monies. 

(b)  Exceptions to the requirements of Paragraph (a): 

(1) All monies received by a provisional broker 

shall be delivered upon receipt to the broker 

with whom he or she is affiliated. 

(2) All monies received by a non-resident 

commercial broker shall be delivered as 

required by Rule .1808 of this Subchapter. 

(3) Earnest money or tenant security deposits paid 

by means other than currency and received by a 

broker in connection with a pending offer to 

purchase or lease shall be deposited in a trust or 

escrow account no later than three days 

following acceptance of the offer to purchase or 

lease; the date of acceptance of the offer or lease 

shall be set forth in the purchase or lease 

agreement. 

(4) A broker may accept custody of a check or 

other negotiable instrument made payable to the 

seller of real property as payment for an option 

or due diligence fee, or to the designated escrow 

agent in a sales transaction, but only for the 

purpose of delivering the instrument to the 

seller or designated escrow agent.  While the 

instrument is in the custody of the broker, the 

broker shall, according to the instructions of the 

buyer, either deliver it to the named payee or 

return it to the buyer.  The broker shall 

safeguard the instrument and be responsible to 

the parties on the instrument for its safe delivery 

as required by this Rule.  A broker shall not 

retain an instrument for more than three 

business days after the acceptance of the option 

or other sales contract. 

(c)  Prior to depositing trust money into a trust or escrow account 

that bears interest, the broker having custody over the money shall 

first secure written authorization from all parties having an 

interest in the money. Such authorization shall specify and set 

forth in a conspicuous manner how and to whom the interest shall 

be disbursed. 

(d)  In the event of a dispute between buyer and seller or landlord 

and tenant over the return or forfeiture of any deposit other than a 

residential tenant security deposit held by the broker, the broker 

shall retain the deposit in a trust or escrow account until the broker 

has obtained a written release from the parties consenting to its 

disposition or until disbursement is ordered by a court of 

competent jurisdiction.  Alternatively, the broker may deposit the 

disputed monies with the appropriate Clerk of Superior Court in 

accordance with the provisions of G.S. 93A-12. 

(e)  If it appears that one of the parties is unclear whether a party 

to a real estate transaction disputes a disbursement or has 

abandoned his or her claim to the any associated trust funds, other 

than a residential tenant security deposit, being held by a broker 

pursuant to a written agreement,the broker may disburse the 

money to the other claimant according to the written agreement.  

Before doing so, however, the broker must first make a reasonable 

effort to notify the absent party by sending written notice by first-

class mail to the party's last known address,and provide that party 

with providing an opportunity for that party to renew his or her 

claim to the funds.  If the party does not respond within 30 days, 

the broker may disburse the money to the other claimant if 

authorized to do so by the written agreement.  If there is no written 

agreement, or the written agreement is silent as to the distribution 

of funds, the broker shall dispose of the abandoned funds in 

compliance with G.S. 116B, Article 4. 

(f)  Tenant security deposits shall be disposed of in accordance 

with G.S. 42-50 through 56 and G.S. 42A-18. 
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(e)(g)  A broker may transfer an earnest money deposit from his 

or her trust or escrow account to the closing attorney or other 

settlement agent no more than 10 days prior to the anticipated 

settlement date.  A broker shall not disburse prior to settlement 

any earnest money in his or her possession for any other purpose 

without the written consent of the parties. 

(f)(h)  A broker shall not disburse trust money to or on behalf of 

a client in an amount exceeding the balance of trust money 

belonging to the client and held in the trust account. 

(g)(i)  Every broker shall safeguard any money or property of 

others that comes into the broker's possession in a manner 

consistent with the Real Estate License Law and Commission 

rules. A broker shall not convert the money or property of others 

to his or her own use, apply such money or property to a purpose 

other than that it was intended for, or permit or assist any other 

person in the conversion or misapplication of such money or 

property. 

 

Authority G.S. 93A-3(c); 93A-6. 

 

SECTION .2100 - BROKERS IN MILITARY SERVICE  

 

21 NCAC 58A .2104 POSTPONEMENT OF  

POSTLICENSING EDUCAT ION 

A broker described by 21 NCAC 58A Rule .2101 of this Section 

who is a provisional broker shall not be required to complete any 

post-licensing postlicensing education required to be completed 

during the period to be disregarded under 26 U.S.C. 5708 7508 

until the 180th day following the ending of such period.  The 

broker's license shall not be placed on inactive status or cancelled 

for his or her failure to complete the required post-licensing 

postlicensing education prior to the deadline established in this 

Rule. 

 

Authority G.S. 93A-3(c); 93B-15(b). 

 

21 NCAC 58A .2105 PROOF OF ELIGIBILITY  

It shall be the responsibility of every broker eligible for the 

postponement of fees and education requirements established by 

this section Section to demonstrate his or her eligibility and the 

beginning and ending of the time to be disregarded as described 

in 26 U.S.C. 5708.7508. 

 

Authority G.S. 93A-3(c); 93B-15(b). 

 

SUBCHAPTER 58B ï TIME SHARES  

 

SECTION .0100 ï TIME SHARE PROJECT 

REGISTRATION  

 

21 NCAC 58B .0102 REGISTRATION FEE  

(a)  Every application for time share project registration must be 

accompanied by a certified check made payable to the North 

Carolina Real Estate Commission.  For the initial registration or 

subsequent registration of a time share project by a developer 

proposing to sell or develop 16 or more time shares, the fee is one 

thousand dollars ($1,000).  For an initial or subsequent 

registration of a time share project in which the developer 

proposes to sell 15 or fewer time shares, the fee is seven hundred 

dollars ($700.00).  For any time share registration by a 

homeowner association for the purpose of re-selling time shares 

in its own project which it has acquired in satisfaction of unpaid 

assessments by prior owners, the fee is four hundred fifty dollars 

($450.00). 

(b)  Payment of application fees for time share registration shall 

be made to the Commission by certified check, money order, debit 

card, or credit card.  Applications for registration not 

accompanied by the appropriate fee shall not be considered by the 

Commission. 

(c)  In the event a properly completed application filed with the 

Commission is denied for any reason, or if an incomplete 

application is denied by the Commission or abandoned by the 

developer prior to a final decision by the Commission, the amount 

of two hundred fifty dollars ($250.00) shall be retained by the 

Commission from the application fee and the balance refunded to 

the applicant developer. 

 

Authority G.S. 93A-51; 93A-52. 

 

21 NCAC 58B .0103 RENEWAL OF TIME SHAR E  

PROJECT REGISTRATION  

(a)  Every developer desiring the renewal of a time share project 

registration shall apply for the same in writing upon a form 

provided by the Commission during the month of June.  A 

developer seeking a renewal of a time share project registration 

shall submit a complete renewal application during the month of 

June on a form available on the Commission's website at 

www.ncrec.gov that requires the developer to set forth: 

(1) the time share's project name, registration 

number, and mailing address; 

(2) the developer's name, telephone number, and 

email address; 

(3) the full legal name of brokers that are associated 

with the time share project and their real estate 

license numbers; 

(4) the name of all exchange programs associated 

with the time share project along with a current 

copy of the Exchange Disclosure Report 

pursuant to G.S. 93A-48; 

(5) the name, address, email address, telephone 

number, real estate broker license number if 

applicable, and the assignment date for each of 

the following: 

(A) managing entity; 

(B) marketing entity;  

(C) registrar pursuant to G.S. 93A-58(a);  

(D) independent escrow agent pursuant to 

G.S. 93A-42(a); and  

(E) project broker pursuant to G.S. 93A-

58(c); 

(6) a certification that the information contained in 

the registration filed with the Commission is 

accurate and current on the date of the renewal 

application; and  

(7) notarized signature(s) by either: 

(A) two executive officers of the 

corporation developer; 
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(B) two managers of the limited liability 

company developer; 

(C) the sole proprietor of the sole 

proprietor developer; 

(D) the general partner of the partnership 

developer; or  

(E) the developer's attorney.  

(b)  Every such renewal application shall be accompanied by a 

certified check made payable to the North Carolina Real Estate 

Commission in the amount of eight hundred dollars ($800.00).  

The developer shall submit a nonrefundable fee of eight hundred 

dollars ($800.00) payable to the North Carolina Real Estate 

Commission by certified check, money order, debit card, or credit 

card. 

(c)  To renew the time share project registration, the properly 

completed A complete renewal application shall be accompanied 

by the prescribed fee must and shall be received at the 

Commission's office prior to the expiration of the certificate of 

registration. registration as described in G.S. 93A-52(d).  

(b)  Applications for the renewal of a time share project 

registration shall be signed by the developer, by two executive 

officers of the developer, or by the developer's attorney at law and 

shall certify that the information contained in the registration filed 

with the Commission is accurate and current on the date of the 

renewal application.  

(d)  Making a false certification on a time share project 

registration renewal application shall be grounds for disciplinary 

action by the Commission. 

 

Authority G.S. 93A-51; 93A-52(d). 

 

* * * * * * * * * * * * * * * * * * * *  
 

CHAPTER 61 - NORTH CAROLINA RESPIRATORY 

CARE BOARD 

 

Notice is hereby given in accordance with G.S. 150B-

21.3A(c)(2)g. that the North Carolina Respiratory Care Board 

intends to readopt without substantive changes the rule cited as 

21 NCAC 61 .0202. 

 

Pursuant to G.S. 150B-21.2(c)(1), the text of the rule(s) proposed 

for readoption without substantive changes are not required to be 

published.  The text of the rules are available on the OAH website:  

http://reports.oah.nc.us/ncac.asp. 

 

Link to agency website pursuant to G.S. 150B-19.1(c):  
www.ncrcb.org 

 

Proposed Effective Date: July 1, 2016 

 

Public Hearing: 

Date: January 14, 2016 

Time: 9:00 a.m.  

Location: 125 Edinburgh South, Suite 100, Cary, NC 27511 

 

Reason for Proposed Action:  The rule with the determination 

of necessary with substantive public interest during the Rules 

Review process requires readoption pursuant to G.S. 150B-21.3A. 

 

Comments may be submitted to:  William L. Croft PhD, RRT, 

RCP, 125 Edinburgh South, Suite 100, Cary, NC 27511 

 

Comment period ends: February 15, 2016 

 

Procedure for Subjecting a Proposed Rule to Legislative 

Review: If an objection is not resolved prior to the adoption of the 

rule, a person may also submit written objections to the Rules 

Review Commission after the adoption of the Rule. If the Rules 

Review Commission receives written and signed objections after 

the adoption of the Rule in accordance with G.S. 150B-21.3(b2) 

from 10 or more persons clearly requesting review by the 

legislature and the Rules Review Commission approves the rule, 

the rule will become effective as provided in G.S. 150B-21.3(b1). 

The Commission will receive written objections until 5:00 p.m. 

on the day following the day the Commission approves the rule. 

The Commission will receive those objections by mail, delivery 

service, hand delivery, or facsimile transmission. If you have any 

further questions concerning the submission of objections to the 

Commission, please call a Commission staff attorney at 919-431-

3000. 

 

Fiscal impact (check all that apply). 

 State funds affected 

 Environmental permitting of DOT affected 

 Analysis submitted to Board of Transportation 

 Local funds affected 

 Substantial economic impact (Ó$1,000,000) 

 Approved by OSBM 

 No fiscal note required by G.S. 150B-21.4 

 No fiscal note required by G.S. 150B-21.3A(d)(2) 

 

21 NCAC 61 .0202 EXEMPTIONS (READOPTI ON  

WITHOUT SUBSTANTIVE CHANGES)
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Note from the Codifier: The rules published in this Section of the NC Register are temporary rules reviewed and approved by the Rules 

Review Commission (RRC) and have been delivered to the Codifier of Rules for entry into the North Carolina Administrative Code. A 

temporary rule expires on the 270th day from publication in the Register unless the agency submits the permanent rule to the Rules 

Review Commission by the 270th day. 

This section of the Register may also include, from time to time, a listing of temporary rules that have expired.  See G.S. 150B-21.1 and 

26 NCAC 02C .0500 for adoption and filing requirements. 

 

TITLE 15A ï DEPARTMENT OF ENVIRO NMENTAL 

QUALITY  

 

Rule-making Agency:  Environmental Management 

Commission 

 

Rule Citation:   15A NCAC 13A .0102, .0103, and .0106 

 

Effective Date:  December 1, 2015 

 

Date Approved by the Rules Review Commission:  November 

19, 2015 

 

Reason for Action:  A recent federal regulation.  Cite:  Federal 

Register Vol. 80 No. 8, 1694 "2015 DSW Rule" Effective Date:  

July 13, 2016. 

The NC Environmental Management Commission has determined 

that temporary rulemaking to amend these Rules is necessary due 

to recent changes to applicable federal regulations.  On 30 

October 2008, EPS promulgated a final rule concerning the 

Definition of Solid Waste, 73 Fed. Reg. 64668 (Oct. 30, 2008) 

("2008 DSW Rule"), which various entities subsequently 

challenged through litigation, including claims that the rule 

contained significant regulatory gaps that could result in harm to 

human health and environment and could have a disproportionate 

impact on minority and low-income populations.  On 13 January 

2015, the United States Environmental Protection Agency (EPA) 

promulgated a revised final rule concerning the Definition of 

Solid Waste, 80 Fed. Reg. 1694 (Jan 13, 2015) ("2015 DSW 

Rule") that became effective on 13 July 2015.  The 2015 DSW Rule 

retains certain changes originally made in the 2008 DSW Rule 

but "revises several recycling-related provisions associated with 

the definition of solid wasted used to determine hazardous waste 

regulation under Subtitle C of [RCRA]."  Its purpose "is to ensure 

that the hazardous secondary materials recycling regulations, as 

implemented, encourage reclamation in a way that does not result 

in increased risk to human health and the environment from 

discarded hazardous secondary material." Id.at 1694. 

The United States Environmental Protection Agency (EPA) has 

authorized North Carolina to operate the State Hazardous Waste 

Program in lieu of the federal program under the Resource 

Conservation and Recovery Act (RCRA, 42 U.S.C. 6901 to 6992k.  

Because the State Hazardous Waste Program is federally 

delegated, EPA continues to exercise oversight-including the 

ability to revoke program authorization-to ensure consistency 

with RCRA.  Specifically, the State Hazardous Waste Program 

must remain equivalent to, consistent with, and no less stringent 

than the Federal program.  RCRA 3006(b), 42 U.S.C. 6926(b); 40 

C.F.R. 271.4. 

The Act instructs the Department to "cooperateéwithéthe 

federal governmentéin the formulation and carrying out of a 

solid waste management program," including a program for the 

management of hazardous waste "designed to protect the public 

health, safety, and welfare; [and to] preserve the environment."  

N.C.G.S. 130A-294(a)(2), (b).  The Act mandates the adoption of 

rules to implement that program.  N.C.G.S. 130A-294(b).  The 

Rules largely adopt and incorporate the applicable federal 

regulations by reference. 

Because of the new federal change effective 13 July 2015, it is 

necessary under the temporary rulemaking requiremen4ts 

process to condense the comment period and hearing 

requirements in order to align these Rules with federal law 

pursuant to G.S. 150B-21.1(a)(4). 

 

CHAPTER 13 ï SOLID WASTE MANAGEME NT 

 

SUBCHAPTER 13A ï HAZARDOUS W ASTE 

MANAGEMENT  

 

SECTION .0100 ï HAZARDOUS WASTE  

 

15A NCAC 13A .0102 DEFINITIONS  

(a)  The definitions contained in G.S. 130A-290 apply to this 

Subchapter. 

(b)  40 CFR 260.10 (Subpart B), Definitions, is incorporated by 

reference, including subsequent amendments and editions  except 

that the Definitions for "Disposal", "Landfill", "Management or 

hazardous waste management", "Person", "Sludge", "Storage", 

and "Treatment" are defined by G.S. 130A-290 and are not 

incorporated by reference, reference and the definitions definition 

in 260.10 for "Contained"  "Facility", "Transfer Facility",  

"Hazardous secondary material", "Hazardous secondary material 

generated and reclaimed under the control of the generator", 

"Hazardous secondary material generator", "Intermediate 

facility", and  "Land-based unit" are not incorporated by 

referenceis not incorporated by reference.  

(c)  The following definitions shall be substituted for "Facility" 

and "Transfer Facility": The following definition shall be 

substituted for "Contained": 

(1) "Facility" means: 

(A) All contiguous land, structures, other 

appurtenances, and improvements on 

the land, used for treating, storing, or 

disposing of hazardous waste.  A 

facility may consist of several 

treatment, storage, or disposal 

operational units (e.g., one or more 

landfills, surface impoundments, or 

combinations of them). 

(B) For the purpose of implementing 

corrective action under 40 CFR 

264.101, all contiguous property 
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under the control of the owner or 

operator seeking a permit under 

Subtitle C of RCRA.  This definition 

also applies to facilities implementing 

corrective action under RCRA Section 

3008(h).  

(C) Notwithstanding Part (B) of this 

definition, a remediation waste 

management site is not a facility that is 

subject to 40 CFR 264.101, but is 

subject to corrective action 

requirements if the site is located 

within such a facility.   

(2) "Transfer facility" means any transportation-

related facility including loading docks, 

parking areas, storage areas and other similar 

areas where shipments of hazardous waste are 

held during the normal course of transportation. 

"Contained" means held in a unit (including a land-based 

unit as defined in this subpart) that meets the 

following criteria: 

(1) The unit is in good condition, with no leaks or 

other continuing or intermittent unpermitted 

releases of the hazardous secondary materials 

or hazardous constituents originating from the 

hazardous secondary materials to the 

environment, and is designed, as appropriate for 

the hazardous secondary materials, to prevent 

releases of hazardous secondary materials to the 

environment. Unpermitted releases are releases 

that are not covered by a permit (such as a 

permit to discharge to water or air) and may 

include, but are not limited to, releases through 

surface transport by precipitation runoff, 

releases to soil and groundwater, windblown 

dust, fugitive air emissions, and catastrophic 

unit failures; 

(2) The unit is properly labeled or otherwise has a 

system (such as a log) to immediately identify 

the hazardous secondary materials in the unit; 

and 

(3) The unit holds hazardous secondary materials 

that are compatible with other hazardous 

secondary materials placed in the unit and is 

compatible with the materials used to construct 

the unit and addresses any potential risks of 

fires or explosions. 

(4) Hazardous secondary materials in units that 

meet the applicable requirements of 40 CFR 

parts 264 or 265 are presumptively contained. 

(d)  The following additional definitions shall apply throughout 

this Subchapter: 

(1) "Section" means the Hazardous Waste Section, 

in the Division of Waste Management, 

Department of Environment and Natural 

Resources- Environmental Quality. 

(2) The "Department" means the Department of 

Environment and Natural Resources (DENR). 

Environmental Quality (DEQ). 

(3) "Division" means the Division of Waste 

Management (DWM). 

(4) "Long Term Storage" means the containment of 

hazardous waste for an indefinite period of time 

in a facility designed to be closed with the 

hazardous waste in place. 

(5) "Off-site Recycling Facility" means any facility 

that receives shipments of hazardous waste 

from off-site to be recycled or processed for 

recycling through any process conducted at the 

facility, but does not include any facility owned 

or operated by a generator of hazardous waste 

solely to recycle their own waste.  

 

History Note: Authority G.S. 130A 294(c); 150B-21.6; 

Eff. September 1, 1979; 

Amended Eff. June 1, 1989; June 1, 1988; February 1, 1987; 

October 1, 1986; 

Transferred and Recodified from 10 NCAC 10F .0002 Eff. April 

4, 1990; 

Amended Eff. April 1, 1993; October 1, 1990; August 1, 1990; 

Recodified from 15A NCAC 13A .0002 Eff. December 20, 1996; 

Amended Eff. August 1, 2000; 

Temporary Amendment Eff. January 1, 2009; 

Amended Eff. July 1, 2010; 

Temporary Amendment Eff. December 1, 2015. 

 

15A NCAC 13A .0103 PETITIONS  PART 260 

(a)  All rulemaking petitions for changes in this Subchapter shall 

be made in accordance with 15A NCAC 24B .0101. 15A NCAC 

02I .0501. 

(b)  In applying the federal requirements incorporated by 

reference in this Rule, "15A NCAC 24B .0101" 15A NCAC 02I 

.0501 shall be substituted for references to 40 CFR 260.20. 

(c)  40 CFR 260.21 through 260.43 (Subpart C), "Rulemaking 

Petitions," are incorporated by reference including subsequent 

amendments and editions, editions.except that 40 CFR 260.30(d), 

260.30(e), 260.33(c), 260.34, 260.42 and 260.43 are not 

incorporated by reference. 

 

History Note: Authority G.S. 130A-294(c); 150B-21.6; 

Eff. November 19, 1980; 

Amended Eff. June 1, 1988; May 1, 1987; January 1, 1986; 

October 1, 1985; 

Transferred and Recodified from 10 NCAC 10F .0028 Eff. April 

4, 1990; 

Amended Eff. April 1, 1993; November 1, 199; October 1, 1990; 

Recodified from 15A NCAC 13A .0003 Eff. December 20, 1996; 

Amended Eff. August 1, 2000; 

Temporary Amendment Eff. January 1, 2009; 

Amended Eff. July 1, 2010; 

Temporary Amendment Eff. December 1, 2015. 

 

15A NCAC 13A .0106 IDENTIFICATION AND  

LISTING OF HAZARDOUS  WASTES - PART 261 

(a)  40 CFR 261.1 through 261.9 (Subpart A), "General", are 

incorporated by reference including subsequent amendments and 

editions, editions.except that 40 CFR 261.2(a)(2)(ii) and 40 CFR 
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261.4(a)(23), 261.4(a)(24), and 261.4(a)(25) are not incorporated 

by reference.   

(b)  40 CFR 261.10 through 261.11 (Subpart B), "Criteria for 

Identifying the Characteristics of Hazardous Waste and for 

Listing Hazardous Waste", are incorporated by reference 

including subsequent amendments and editions. 

(c)  40 CFR 261.20 through 261.24 (Subpart C), "Characteristics 

of Hazardous Waste" are incorporated by reference including 

subsequent amendments and editions. 

(d)  40 CFR 261.30 through 261.37 (Subpart D),"Lists of 

Hazardous Wastes" are incorporated by reference including 

subsequent amendments and editions.   

(e)  40 CFR 261.38 through 261.41 (Subpart E), 

"Exclusions/Exemptions" are incorporated by reference including 

subsequent amendments and editions. 

(f)  40 CFR 261.140 through 261.151 (Subpart H), "Financial 

Requirements for Management of Excluded Hazardous 

Secondary Materials" are incorporated by reference including 

subsequent amendments and editions. 

(g)  40 CFR 261.170 through 261.179 (Subpart I), "Use and 

Management of Containers" are incorporated by reference 

including subsequent amendments and editions. 

(h)  40 CFR 261.190 through 261.200 (Subpart J) "Tank Systems" 

are incorporated by reference including subsequent amendments 

and editions. 

(i)  40 CFR 261.400 through 261.420 (Subpart M), "Emergency 

Preparedness and Response for Management of Excluded 

Hazardous Secondary Materials" are incorporated by reference 

including subsequent amendments and editions. 

(j)  40 CFR 261.1030 through 261.1049 (Subpart AA) "Air 

Emission Standards for Process Vents", are incorporated by 

reference including subsequent amendments and editions. 

(k)  40 CFR 261.1050 through 261.1079 (Subpart BB) "Air 

Emission Standards for Equipment Leaks" are incorporated by 

reference including subsequent amendments and editions. 

(l)  40 CFR 261.1080 through 261.1090 (Subpart CC) "Air 

Emission Standards for Tanks and Containers" are incorporated 

by reference including subsequent amendments and editions.  

(f)(m)  The Appendices to 40 CFR Part 261 are incorporated by 

reference including subsequent amendments and editions. 

 

History Note: Authority G.S. 130A-294(c); 150B-21.6; 

Eff. November 19, 1980; 

Amended eff. June 1, 1988; February 1, 1988; December 1, 

1987; 

August 1, 1987; 

Transferred and Recodified from 10 NCAC 10F .0029 Eff. April 

4, 1990; 

Amended Eff. January 1, 1996; April 1, 1993; February 1, 1992; 

December 1, 1990; 

Recodified From 15A NCAC 13A .0006 Eff. December 20, 1996; 

Amended Eff. April 1, 2007; August 1, 2000; 

Temporary Amendment Eff. January 1, 2009; 

Amended Eff. July 1, 2010; 

Temporary Amendment Eff. December 1, 2015.
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This Section contains information for the meeting of the Rules Review Commission November 19, 2015 at 1711 New Hope 

Church Road, RRC Commission Room, Raleigh, NC.  Anyone wishing to submit written comment on any rule before the 

Commission should submit those comments to the RRC staff, the agency, and the individual Commissioners.  Specific 

instructions and addresses may be obtained from the Rules Review Commission at 919-431-3000.  Anyone wishing to address 

the Commission should notify the RRC staff and the agency no later than 5:00 p.m. of the 2nd business day before the meeting.  

Please refer to RRC rules codified in 26 NCAC 05. 
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RULES REVIEW COMMISSION MEETING 
MINUTES 

November 19, 2015 
 
The Rules Review Commission met on Thursday, November 19, 2015, in the Commission Room at 1711 New Hope 
Church Road, Raleigh, North Carolina.  Commissioners present were: Danny Earl Britt, Jr., Bobby Bryan, Anna Choi, 
Margaret Currin, Jeanette Doran, Garth Dunklin, Jay Hemphill, Jeff Hyde, Jeff Poley, and Stephanie Simpson. 
 
Staff members present were Commission Counsels Abigail Hammond, Amber Cronk May, Amanda Reeder, and 
Jason Thomas; and Julie Brincefield, Alex Burgos, and Dana Vojtko. 
 
The meeting was called to order at 10:03 a.m. with Chairman Dunklin presiding. 
 
Chairman Dunklin introduced Campbell Law School student Ann Heath. 
 
OAH Chief Administrative Law Judge, the Honorable Julian Mann, III, addressed the Commission, and introduced 
Court of Appeals Judge, the Honorable Robert N. Hunter, Jr. 
 
Judge Hunter addressed the Commission, and administered the oath of office to new Commissioner Danny Earl Britt, 
Jr. 
 
Chairman Dunklin read into the record the following statement of economic interest for: 
 
Danny Earl Britt, Jr., which stated there was no actual conflict of interest. However, there is the potential for a conflict 
of interest because he is the owner and Managing Partner of The Britt Law Firm, PC. Should any employees or 
partners of the aforesaid firm, or any of the firmôs current or former clients, come before the Commission for official 
action, Mr. Britt should exercise appropriate caution in the performance of his public duties. This could include recusing 
himself to the extent that those interests would influence or could reasonably appear to influence his actions.  
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Chairman Dunklin read the notice required by G.S. 138A-15(e) and reminded the Commission members that they 
have a duty to avoid conflicts of interest and the appearances of conflicts of interest.   
 
APPROVAL OF MINUTES 
Chairman Dunklin asked for any discussion, comments, or corrections concerning the minutes of the October 15, 
2015 meeting. There were none and the minutes were approved as distributed. 
 
FOLLOW UP MATTERS 
Environmental Management Commission 
15A NCAC 02B .0227 and .0311 ï The rules were withdrawn at the request of the agency. No action was required by 
the Commission. 
 
Property Tax Commission  
17 NCAC 11 .0216 and .0217 ï The agency responded by letter, and will address the objections by publishing a 
Notice of Text in the North Carolina Register. No action was required by the Commission. 
 
Board of Massage and Bodywork Therapy 
21 NCAC 30 .1001, .1002, .1003, .1004, .1005, .1006, .1007, .1008, .1009, .1010, .1011, .1012, .1013, .1014, and 
.1015 - There has been no response by the agency on these Rules pursuant to G.S. 150B-21.12, therefore no action 
was required by the Commission.  
 
LOG OF FILINGS (PERMANENT RULES) 
Child Care Commission 
10A NCAC 09 .2006 and .2007 were unanimously approved.  
 
The Commission voted to extend the period of review for 10A NCAC 09 .2001, .2002, .2003, .2004, and .2005 in 
accordance with G.S. 150B-21.10. They did so in response to a request from the Child Care Commission to extend 
the period of review in order to address Staff Opinions. 
 
Board of Cosmetic Art Examiners 
The rules were withdrawn at the request of the agency. No action was required by the Commission. 
 
Onsite Wastewater Contractors and Inspectors Certification Board 
All rules were unanimously approved. 
 
Prior to the discussion of the rules from the Onsite Wastewater Contractors and Inspectors Certification Board, 
Commissioner Choi recused herself and did not participate in any discussion or vote concerning the rules because 
her law firm provides legal representation to the Board, including consultation on rulemaking. 
 
Board of Pharmacy 
21 NCAC 46 .1417 was unanimously approved. 
 
Veterinary Medical Board 
21 NCAC 66 .0108 was unanimously approved. 
 
Building Code Council 
All rules were unanimously approved. 
 
LOG OF RULES (TEMPORARY RULES) 
Environmental Management Commission 
All rules were unanimously approved. 
 
EXISTING RULES REVIEW 
DHHS ï Division of Health Service Regulation  
10A NCAC 14J - The Commission unanimously approved the report as submitted by the agency. 
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Commission for Public Health  
10A NCAC 46 ï The Commission unanimously approved the report as submitted by the agency. 
10A NCAC 48 ï The Commission unanimously approved the report as submitted by the agency. 
 
Department of Labor 
13 NCAC 15 ï The Commission unanimously approved the report as submitted by the agency. 
13 NCAC 20 ï The Commission unanimously approved the report as submitted by the agency. 
 
Department of Environmental Quality, transferred to Department of Natural and Cultural Resources 
15A NCAC 12H ï The Commission unanimously approved the report as submitted by the agency. 
 
Board of Agriculture  
02 NCAC 37 - As reflected in the attached letter, the Commission voted to schedule readoption of these Rules 
pursuant to G.S. 150B-21.3A(c)(2) no later than March 31, 2017. 
 
Prior to the discussion of the rules from the Board of Agriculture, Commissioner Hemphill recused himself and did not 
participate in any discussion or vote concerning the readoption date for rules because of the potential appearance of 
a conflict of interest. 
 
Soil and Water Conservation 
02 NCAC 59C ï As reflected in the attached letter, the Commission voted to schedule readoption of these Rules 
pursuant to G.S. 150B-21.3A(c)(2) no later than March 31, 2017. 
 
02 NCAC 59E ï As reflected in the attached letter, the Commission voted to schedule readoption of these Rules 
pursuant to G.S. 150B-21.3A(c)(2) no later than March 31, 2017. 
 
02 NCAC 59F ï As reflected in the attached letter, the Commission voted to schedule readoption of these Rules 
pursuant to G.S. 150B-21.3A(c)(2) no later than March 31, 2017. 
 
02 NCAC 59G ï As reflected in the attached letter, the Commission voted to schedule readoption of these Rules 
pursuant to G.S. 150B-21.3A(c)(2) no later than March 31, 2017. 
 
Prior to the discussion of the rules from the Soil and Water Conservation, Commissioner Hemphill recused himself 
and did not participate in any discussion or vote concerning the readoption date for rules because of the potential 
appearance of a conflict of interest. 
 
Board of Agriculture  
02 NCAC 60 ï As reflected in the attached letter, the Commission voted to schedule readoption of these rules pursuant 
to G.S. 150B-21.3A(c)(2) no later than March 31, 2017. 
 
Prior to the discussion of the rules from the Board of Agriculture, Commissioner Hemphill recused himself and did not 
participate in any discussion or vote concerning the readoption date for rules because of the potential appearance of 
a conflict of interest. 
 
Environmental Management Commission 
15A NCAC 02B ï As reflected in the attached letter, the Commission voted to schedule readoption of these Rules 
pursuant to G.S. 150B-21.3A(c)(2) no later than October 31, 2019. 
 
15A NCAC 02H ï As reflected in the attached letter, the Commission voted to schedule readoption of these Rules 
pursuant to G.S. 150B-21.3A(c)(2) no later than October 31, 2019. 
 
15A NCAC 02T ï As reflected in the attached letter, the Commission voted to schedule readoption of these Rules 
pursuant to G.S. 150B-21.3A(c)(2) no later than October 31, 2019. 
 
15A NCAC 02U ï As reflected in the attached letter, the Commission voted to schedule readoption of these Rules 
pursuant to G.S. 150B-21.3A(c)(2) no later than October 31, 2019. 
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Prior to the discussion of the rules from the Environmental Management Commission, Commissioner Hemphill 
recused himself and did not participate in any discussion or vote concerning the readoption date for rules because of 
the potential appearance of a conflict of interest. 
 
Water Pollution Control System Operator Certification Commission 
15A NCAC 08 - As reflected in the attached letter, the Commission voted to schedule readoption of these Rules 
pursuant to G.S. 150B-21.3A(c)(2) no later than November 30, 2018. 
 
Water Treatment Facility Operators Certification Board 
15A NCAC 18D ï As reflected in the attached letter, the Commission voted to schedule readoption of these Rules 
pursuant to G.S. 150B-21.3A(c)(2) no later than November 30, 2018. 
 
Department of Transportation 
19A NCAC 06 - As reflected in the attached letter, the Commission voted to schedule readoption of these Rules 
pursuant to G.S. 150B-21.3A(c)(2) no later than December 31, 2017. 
 
Board of Employee Assistance Professionals 
21 NCAC 11 - As reflected in the attached letter, the Commission voted to schedule readoption of these Rules 
pursuant to G.S. 150B-21.3A(c)(2) no later than January 31, 2017. 
 
Respiratory Care Board  
21 NCAC 61 - As reflected in the attached letter, the Commission voted to schedule readoption of these Rules 
pursuant to G.S. 150B-21.3A(c)(2) no later than December 31, 2016. 
 
Commissioner Currin was not present during the vote. 
 
Social Work Certification & Licensure Board 
21 NCAC 63 - As reflected in the attached letter, the Commission voted to schedule readoption of these Rules 
pursuant to G.S. 150B-21.3A(c)(2) no later than February 28, 2017. 
 
Prior to the discussion of the rules from the Social Work Certification & Licensure Board, Commissioner Choi recused 
herself and did not participate in any discussion or vote concerning the readoption date for rules because her law firm 
provides legal representation to the Board, including consultation on rulemaking. 
 
Commissioner Currin was not present during the vote. 
 
COMMISSION BUSINESS  
Commissioners and Commission Counsel discussed consistency in review of rules pursuant to G.S. 150B-2(8a)d. 
 
Commissioners and Commission Counsel amended 26 NCAC 05 .0211 to reflect all waivers granted by the Rules 
Review Commission thus far. 
 
At 11:07 a.m., Chairman Dunklin ended the public meeting of the Rules Review Commission and called the meeting 
into closed session pursuant to G.S. 143-318.11(a)(3) to discuss the lawsuit filed by the State Board of Education 
against the Rules Review Commission. 
 
The Commission came out of closed session and reconvened at 12:03 p.m. 
 
The meeting adjourned at 12:03 p.m. 
 
The next regularly scheduled meeting of the Commission is Thursday, December 17th at 10:00 a.m. 
 
There is a digital recording of the entire meeting available from the Office of Administrative Hearings /Rules Division. 
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